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1. My decision is that the decision of the social security appeal tribunal given on 16 January 1996 on this claim for income support was erroneous in point of law. I set it aside and substitute my own decision that the whole of the claimant's earnings from his professional engagements as an actor and entertainer over the year ended 31 May 1995 as shown on pages 24 and 53 to 55 of the case papers were rightly treated for income support purposes as earnings from employment as a self-employed earner, but that the case is remitted to the adjudication officer to reconsider whether a calculation of average weekly earnings over some other period ending after 31 May 1995 should be used for income support purposes under reg 30(1)(b) Income Support (General) Regulations SI 1987 No. 1967 as regards all or some of the weeks of claim falling within the year after that date. 

2. I held an oral hearing of this appeal at which the claimant appeared by John Bowers of Counsel, instructed by Douglas-Mann and Co, and the adjudication officer appeared by Sara Masters of Counsel, instructed by the solicitor to the Department of Social Security. I am grateful to them both for their help, and also to the British Actors' Equity Association whose welfare benefits officer has throughout done an excellent job in putting forward the case on behalf of the claimant who is one of their members.

3. The claimant has been a well known figure in the entertainment industry for over 30 years as an actor and entertainer on the stage, radio and television. As part of his profession he also accepts after-dinner speaking engagements for which he is paid. He is now aged 61. In the last few years as he has got older and the recession has affected the entertainment business generally, he has found professional engagements increasingly hard to come by and has had to claim income support. This appeal concerns the way his earnings from particular types of engagements have to be brought into account in calculating his income for that purpose.

4. The first claim with which I am concerned was made by him on 14 June 1995 as a self-employed person. This said that he had last worked on 27 May 1995 and was continuing to work as and when engagements were secured, although the amount of work he had been doing was less than 16 hours a week: see pages 2-5A in the case papers. A subsequent income support form signed by him on 28 July 1995 (pages 26-39) showed him to be currently unemployed, but still described him as a self-employed person and made it clear that he had done some work in the last six months. 

5. He was initially awarded full income support on the basis of information given over the telephone that he now had very little in the way of show business earnings. By an adjudication officer's decision given on 11 July 1995, he was treated as having ceased self-employment temporarily with good cause, with the result that he was treated as having no current earnings: see pages 6-7. This was reviewed a week later after figures had been produced by his accountant showing that for his most recent accounting year, to 31 May 1995, he had gross professional receipts of £14,065 before expenses. The adjudication officer calculated his net profit after allowable expenses as equivalent to a weekly income of £59.78 and determined that this was to be brought into account as income for income support purposes for any week during the succeeding twelve months down to June 1996: see page 25. This meant that the claimant's weekly income support was immediately reduced from £73 to £18.22, and he appealed to the tribunal.

6. The main issue arising before the tribunal was whether the whole of the claimant's income from his professional engagements in the previous year should have been counted as self-employed earnings and included in the continuing weekly average to be brought into account as the claimant's income in the period of claim. By reg 28 of the income support regulations cited above, the income of a claimant to be brought into account in calculating entitlement to income support under s. 124 Social Security Contributions and Benefits Act 1992 must be calculated on a weekly basis by determining, in accordance with the succeeding regulations, the weekly amount of his income. Income from employment as an employed earner falls to be taken into account under reg 29 on a current basis as it becomes payable. The treatment of income from self-employment under reg. 30 is significantly different:

"30.- (1)... where a claimant's income consists of earnings from employment as a self-employed earner the weekly amount of his earnings shall be determined by reference to his average weekly earnings from that employment -

(a) over a period of one year; or

(b) where the claimant has recently become engaged in that employment or there has been a change which is likely to affect the normal pattern of business, over such other period as may, in any particular case, enable the weekly amount of his earnings to be determined more accurately."

7. More detailed provisions about the way in which earnings from employment as a self-employed earner are to be calculated, the expenses allowable and so forth, are contained in regs. 37-39. By reg 38(10), an adjudication officer may assess any item of a claimant's income or expenditure over a period other than that determined under regulation 30 as [sic] may, in the particular case, enable the weekly amount of that item of income or expenditure to be determined more accurately. 

8. As s. 2 of the Contributions and Benefits Act expressly recognises, a person may of course have earnings of both types in respect of different aspects of his working activities, and so may count as both an "employed earner" and a "self-employed earner" at the same time. By s. 2 so far as material: 

"2-(1) ... (a) "employed earner" means a person who is gainfully employed in Great Britain either under a contract of service, or in an office (including elective office) with emoluments chargeable to income tax under Schedule E; and

(b) "self-employed earner" means a person who is gainfully employed in Great Britain otherwise than in employed earner's employment (whether or not he is also employed in such employment). ...

(3) Where a person is to be treated by reference to any employment of his as an employed earner, then he is to be so treated for all purposes of this Act; and references throughout this Act to employed earner's employment shall be construed accordingly. ... 

(5) For the purposes of this Act, a person shall be treated as a self-employed earner as respects any week during any part of which he is such an earner (without prejudice to his being also treated as an employed earner as respects that week by reference to any other employment of his)."

9. It is therefore an important question for any income support claimant with recent earnings from show-business activities whether those earnings were from employment as an employed or self-employed earner. The answer can make a big difference. If a person who gets engagements only sporadically can have them counted as a succession of casual jobs as an employee, his earnings from them affect his income support only on the current week basis under reg 29. If they are self-employed earnings, they have a much more prolonged after-effect as they continue to come into the reckoning under the annual averaging provisions in reg 30, normally for up to a year. 

10. The issue arises in a particularly acute form for this claimant, whose gross receipts included in his professional accounts for the year to 31 May 1995 included something over £3000 of earnings from five particular radio and TV engagements, on which he had actually suffered deduction of Class 1 national insurance contributions as an "employed earner". Nevertheless for income support purposes the same earnings were treated as "self-employed" so as to affect his benefit on an ongoing basis. If their amount was left out of the reckoning of his self-employed earnings to make it consistent with his treatment for contributions, he was left with no net profit from self-employment at all and therefore with no reduction in his income support at any material time, since he had not been claiming it when those earnings were actually received.

11. It was common ground that the claimant's general earnings from his profession as an actor and entertainer were earnings from self employment. The issue that needed to be determined by the tribunal was whether the nature of these particular earnings made them different. It was not whether the claimant fell to be categorised wholly as an employed earner or a self-employed person: the provisions quoted above make it quite clear that he could be both at the same time, and what had to be looked at was the nature of the particular earnings in question. 

12. I therefore accept the submissions on behalf of the claimant that the tribunal fell into error in the way they approached the matter, since the record of their decision at pages 64-67 appears to show that they regarded themselves as having to decide on an all-or-nothing basis whether the claimant was self-employed or not, and thus whether all his earnings fell within reg. 30. See for example their reference on page 66 to "the most difficult question as to whether a person is an employed earner or a self-employed earner" and the passage in their explanation of reasons on pages 66/67 where they say 

"the tribunal considered these points and decided that in the greater part of the year [the claimant] was truly self-employed and that he was engaged in contracts ... on only five occasions when he paid Class 1 national insurance contributions. ... Overall he should be regarded as self-employed. This was the pattern of work over two to three years past and was likely to continue in the future. The Income Support General Regulations appeared to categorise claimants as employed earners, whose income was calculated under regulation 29 or self-employed earners, whose income was calculated under regulation 30. The tribunal decided that under the definition of self-employed earner in the Contributions and Benefits Act, and the case law upon the question, [the claimant] was predominantly a self-employed earner. It followed that his earnings were to be calculated under regulation 30 of the General Regulations."

13. I set aside their decision as erroneous in law in having failed to address clearly enough the real question of the nature of the particular earnings in issue, as distinct from the claimant's general status as a self-employed entertainer. That status he undoubtedly continued to have, but the tribunal's apparent assumption that it prevented him also being employed under a contract of service for part of the time was plainly wrong: Fall v. Hitchen [1973] 1 WLR 286.

14. Although Mr Bowers submitted that I should remit the case for further hearing by a fresh tribunal if I found the decision of 16 January 1996 defective, I have come to the conclusion that no useful purpose would be served by my doing so. Full evidence has already been given to the tribunal about the nature of the claimant's professional activities, and copies of the actual contracts in question under which he was engaged by the BBC and by London Weekend Television are included in the case papers at pages 92-150ff. The facts and documents are not in dispute and the real issue is what are the right legal inferences to draw from them. This is a task it appears to me right to attempt under the powers in s.23(7)(a) Social Security Administration Act 1992. 

15. I must therefore make a determination on whether the claimant's earnings from those particular contracts were part of his normal earnings from his self-employment in his profession as an actor and entertainer, or whether they were derived from employment as an employed earner within the meaning of s. 2(1) of the Contributions and Benefits Act. I remind myself that if these earnings are to qualify as "earnings derived from employment as an employed earner" so as to fall within reg 29, the definition in s.2(1)(a) requires me to find them to have been derived from employment either under a contract of service, or in an office with emoluments chargeable to income tax under Schedule E. If not, then it seems to me incontrovertible that they must fall into the general pool of the claimant's earnings from the pursuit of his profession (as they were in fact treated by his own accountant in the account prepared by him on page 24) and so be included in the self-employed earnings to which reg 30 applies.

16. Each of the broadcasting contracts is in two parts, the first comprising the offer and acceptance of a specific engagement including dates and times and the fees to be paid to the artist by the broadcaster, and the second a much longer printed set of standard terms and conditions agreed between the broadcasters and Equity for general use and incorporated by reference, the BBC's offer and acceptance form also having some 21 further standard conditions set out in small print on the back. 

17. The BBC contracts (pages 93-146) were for named radio programmes in which the claimant was to take part, and specified the times and places at which he agreed to attend and take part in rehearsals and performance for a stated fee, plus £30 for his return rail fare and additional percentages of the fee for repeats and overseas broadcasts. They were signed on behalf of the BBC by a "Contracts Executive, Radio Artists' Contracts" and the claimant, described as "the Artist", was required to sign on each one that he agreed to carry out "this engagement", stated to be "offered by the BBC on the terms and conditions set out herein". They were addressed to the claimant under care of his usual theatrical agent. The LWT contract at pages 147-149 was less elaborate but contained an offer by the company and an acceptance by the claimant (as "the Artist") of a single engagement to appear in a specified programme on one particular date at a stated fee. It incorporated the standard terms of the ITV Actors Equity agreement and general provisions for additional fees, overseas royalties etc. 

18.The claimant duly attended on the dates stipulated and took part in making the programmes in accordance with each contract. As I have said, it is common ground that the fees paid to him via his agent for these engagements had Class 1 national insurance contributions deducted from them by the broadcasters, apparently in accordance with general guidance or instructions given to employers by the Contributions Agency on behalf of the Secretary of State.

19.The first submission made by Mr Bowers on behalf of the claimant was that there could be no justification for the adjudication officer treating a person as anything but an employed earner in relation to earnings from which Class 1 national insurance contributions, which are payable only by such earners, had in fact been deducted. Although he accepted that this was not a true case of "estoppel" Mr Bowers submitted that the practical effect was much the same; as by the deduction of Class 1 contributions the claimant had in effect been determined by the department to be an employed earner in respect of this part of his activities, and having made that determination they were not now justified in seeking to argue the contrary. 

20. This submission derived force from the provision in s. 2(3) of the Contributions and Benefits Act that where a person is to be treated by reference to any employment of his as an employed earner, then he is to be so treated for all the purposes of the Act. Hence, said Mr Bowers, the claimant having been so treated for contribution purposes was prevented by s. 2(3) from being treated differently for any other purpose, it being admitted that there were no relevant regulations under s. 2(2) that alter the position.

21. I have considered this submission carefully as I am troubled by the apparent inconsistency in the way the claimant has been treated for contribution and benefit purposes, which cannot I think be justified. In accordance with s. 2(3), either he has to be treated as an employed earner for all contribution and benefit purposes in relation to these particular earnings, or he has to be treated as a self-employed person for all contribution and benefit purposes in relation to them. It cannot be right to treat him to his detriment as one for one purpose, and the other for the other.

22. However it does not in my judgment follow that because the Secretary of State or an employer acting under his guidance has applied one treatment for contribution purposes, the same treatment has got to be applied for benefit purposes without inquiry whether it be right or wrong. Under s. 17 of the Administration Act contributions are a matter for determination by the Secretary of State without any right of appeal to a tribunal or Commissioner; but the effect of s. 17 is not to take away the normal jurisdiction and duty of the statutory authorities (that is the adjudication officers and tribunals, from whom a right of appeal on law lies to the Commissioners) to decide questions on which a proper right of appeal does exist. Those include any question arising under the income support regulations on whether particular earnings are self-employed earnings falling within reg 30. This jurisdiction was affirmed in reported decision R(FC) 2/90 and was not taken away by the 1992 consolidating legislation: CIS 166/94 para 18. The department rightly does not contend otherwise.

23. The corollary of this is that if a proper determination on a benefit question is made and finds a claimant to be self-employed in relation to particular earnings so that this becomes final and conclusive by virtue of s. 60 of the Administration Act, it will be for the Secretary of State to take whatever action is needed to put right any earlier inconsistent decisions about contributions so as to ensure compliance with s. 2(3) of the Contributions and Benefits Act. That however is a matter for him.

24. I therefore hold, following the decisions cited above, that it is for me to consider whether or not the earnings in issue in this case were self-employed earnings, without being bound by the way they have been treated for contributions.

25. The question comes down in my view to whether the claimant's BBC and LWT contracts were "contracts of service" within s. 2(1)(a) of the Contributions and Benefits Act, there being no arguable way in which he could be said to have been appointed to an "office". The choice of the former expression in s. 2(1)(a) points to the well recognised distinction between a contract of service, which makes the person working under it an employee, and a contract for services, in respect of which he is an independent contractor and therefore self-employed. 

26. While the basic distinction is a well understood one its application to individual facts can as the tribunal observed be dificult, and has given rise to substantial case law. The dividing line for the purposes of s. 2 has in my judgment to be drawn in a very similar if not identical way to the one familiar in the law of income tax, between earnings from contracts of service which are properly assessed under Schedule E and those from contracts for services by traders or professional people, assessable under Schedule D: see Hall v. Lorimer [1994] 1 WLR 209, a decision of the Court of Appeal which was relied on in the argument before me. At page 212B, Lord Nolan defined what he described as the "critical issue" as being whether or not the contracts in that case were contracts of service. That I find indistinguishable from the critical issue here. 

27. On behalf of the claimant, Mr Bowers placed reliance on the acceptance by Lord Nolan at page 216C that "an employment properly so called is nonetheless an employment because it is casual rather than regular", and on the importance placed on the question of control in the passage from an earlier judgment of Cooke J in Market Investigations v Minister of Social Security [1969] 2 QB 173 cited by Lord Nolan at page 214E. He said that although it was impossible to compile an exhaustive list and all factors had to be looked at, the facts that the claimant was simply required to read a script in accordance with the directions of the producer and took no financial risk in relation to the engagements were powerful indications in favour of his being a true employee for these and similar acting engagements. 

28. I accept Mr Bowers' submission that the question has to be looked at in the round and is not merely a matter of construing the terms of a written agreement. I also follow Lord Nolan in accepting that a person may do casual work as an employee for a short period, or a succession of short periods, without thereby turning into an independent contractor. Yet I can find little or nothing in the factual evidence here to take the claimant's earnings from these particular broadcasting engagements outside his normal earnings from the general pursuit of his profession as an actor and entertainer. There was no real indication in the terms of the contracts or outside them that he was to become, even for the shortest space of time, an employee or a part of either broadcasting organisation. The fact that he was engaged as "the Artist" only to perform specific services on particular occasions, for a fixed fee payable per occasion, is heavily against any such interpretation.

29. The degree of control imposed over the way in which he was required to perform those services is not in my judgment inconsistent with this. It was no more than is necessarily involved in the nature of the services contracted for, such as turning up for rehearsals and performing to the best of his skill and ability. The same would be true of a singer engaged for a particular performance at the opera or a session musician engaged ad hoc for a particular recording date, each of whom is providing specific services on a self-employed basis. Applying what Lord Nolan describes at [1994] 1 WLR 218C as the "traditional contrast between a servant and an independent contractor" there is virtually nothing to support the idea that under these contracts the claimant became the servant of either the BBC or LWT instead of the independent professional person he plainly was in his acting and entertaining activities generally. 

30. The test to be applied in social security cases is I think best stated by Cooke J in Market Investigations v. Ministry of Social Security at [1969] 2 QB 184, cited and approved by Lord Nolan in Hall v Lorimer at p. 214 and also by Pennycuick VC in Fall v Hitchen already cited, at p. 292: 

"Is the person who has engaged himself to perform these services performing them as a person in business on his own account? If the answer to that question is 'yes', then the contract is a contract for services. If the answer is 'no', then the contract is a contract of service." 

31. In my judgment, there is nothing really to show that the services this claimant engaged to provide under his programme contracts were performed in any other way than as a professional artist in business on his own account. If the mere fact of having to speak lines written by someone else were sufficient to take an actor's contracts for his performances out of the self-employed category and make him an employee, a whole succession of cases holding actors not to be "employees" within Schedule E, going back at least to Davies v Braithwaite [1931] 2 KB 628, would have been wrongly decided. The distinction drawn by Pennycuick VC in the passage cited at [1994] 1 WLR 219F between an engagement in the course of carrying on a profession, and a contract of employment, appears to me to give a clear signpost to the answer in the present case. The claimant's broadcasting contracts were simply five out of a number of engagements in the course of carrying on his profession. They were quite unlike the ballet dancer's contract for a 22-week season of continuous employment at Sadler's Wells, which was clearly a contract of service. The claimant's position was like the taxpayers in McCowen and West v. CIR also cited to me, whose earnings from their theatrical engagements were held (in my view entirely rightly, by two very experienced Special Commissioners) to be earnings from self-employment and not emoluments taxable under Schedule E.

32. For those reasons, I hold that the claimant's earnings from the five contracts in issue were correctly treated by the adjudication officer as earnings from employment as a self-employed earner.

33. However that is not quite the end of the case. According to the claimant's evidence which is not disputed, his difficulties in finding further engagements were increasing so that his level of earnings had unhappily dwindled even below the fairly modest levels disclosed by the 1995 accounts. The adjudication officer's decision on 18 July 1995 was that the weekly average figure from those accounts should nevertheless be used as his weekly "income from self-employed earnings" and deducted from his weekly income support for the whole of the following twelve months, and the figures only reviewed again in June 1996: see page 25. 

34. The assumption that this is what reg 30(1)(a) required was in my view mistaken on these facts. Though speaking of the average "over a period of one year", the regulation does not actually say over what year the measurement should take place. In relation to income support which is a benefit that strictly requires to be assessed on a week by week basis, the selection of the period to be used for the average calculation is of considerable importance. 

35. The aim must I think be to arrive at the best assessment possible of the claimant's up-to-date rate of earnings, so that a fair calculation can be made of his need for help from means-tested benefits to top him up to subsistence level. With an employee this is normally easy from the current weekly or monthly earnings actually being received. With a self-employed person it is much more difficult since both takings and expenses may fluctuate or come in unevenly, and the peaks and troughs have to be ironed out over a period to produce a fair figure of the net earnings he has left to spend on himself. While it is clear from regs 30 and 37-39 that the calculation must look backwards at actual receipts and actual expenses already incurred rather than using current estimates or interim figures, the whole aim of the exercise must still be the same as for any other income support claimant, to arrive at a fair figure to be applied on a weekly basis in calculating a benefit assessed on the basis of immediate weekly needs.

36. The provisions in regs 30(1)(b) and 38(10) for departing from the standard yearly hindsight calculation are I think put there in order to be used where the justice of the case requires it. They should be considered by the adjudication officer wherever it appears as here that to apply the same figures over the whole of another year may lead to an unjust and unnecessarily hard result. Therefore I remit the case to the adjudication officer to reconsider for how long after 1 June 1995 it was in fact appropriate to this particular claimant to continue using the same earnings figures from the previous year. The claimant should be afforded an opportunity of supplying any further figures and information he wishes to give a more up to date picture of his actual earnings or to demonstrate changes from the earlier pattern.

37. The appeal is therefore allowed, my decision in para 1 above substituted and the case remitted to the adjudication officer for reconsideration and any necessary recalculation of the claimant's income support from 1 June 1995 onwards.

Signed
P L Howell
Commissioner 
25 June 1997 

