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1. The majority decision given by the tribunal on 24 January 1996 on this claim for income support was in my judgment correct in law, and the appeal by the adjudication officer must therefore be dismissed. 

2. I held an oral hearing of this appeal at which Mr Huw James, solicitor, appeared for the adjudication officer, and the claimant appeared and conducted his case in person. I am grateful to both of them for their helpful arguments on a case which, although in the event it turned on only six days' income support for this particular claimant, raised an important and difficult issue of principle. 

3. The claimant is a man now aged 26 who is at present a full time student in the final year of an engineering degree course at Nottingham Trent University. If all goes well he will be sitting his final exams and qualifying for his B Eng. degree in July 1997. The problem arises because he had to spend a year out of the university, supporting himself doing temporary jobs, from September 1995 when he failed to get the grades in his second year exams that he needed as prerequisites to qualify him for the final year of the course. Happily, he managed to put this right and get back into university life by successfully resitting the second year exams a year "late" in June 1996. He was then readmitted as a final year student that autumn, joining students who had originally been in the year behind him, and rejoining those in his own year who had in the meantime done a "sandwich year" (which he had not been required to do because of his work experience before starting on his university course).

4. For most of his enforced year out of student life, he was successful in getting jobs to support himself. All that is at stake in this case is the income support he would as a normal person have been entitled to for the six days from 3 October 1995, after he first signed on for employment and before he took the first suitable job that was available. The adjudication officer's case, which was rejected by the majority of the tribunal, is that despite being in any normal sense available for and seeking work during this period and meeting all the other conditions for benefit, he was artificially made "not available for work" and deprived of all income support under the regulations, because he still counted as "a student during the period of study". This was the argument maintained by Mr James before me, on instructions, as the department regards the point as one of principle affecting their treatment of students generally. 

5. To understand how this artificiality is said to arise it is necessary to look at the legislation. Under s.124 (1)(d)(i) Social Security Contributions and Benefits Act 1992 it is a normal condition for a person of working age to get income support that they must be available for and actively seeking work. University or college students on full time courses obviously do not meet this condition during the time they are or should be engaged on their studies. Educational grants and loans are available to provide for their maintenance at this period in their lives, when they are not part of the normal working population. Thus reg. 10(1)(h) Income Support (General) Regulations 1987 SI No 1976, made in exercise of powers in s.137 of the Act to prescribe who is and who is not to be treated as "available for work" for s.124, provides that "a student during the period of study" is to be treated as not so available, with the result that a person is excluded from income support so long as this description applies to him. 

6. When and for how long is a person who has signed up for a degree course but not completed it a "student during the period of study"? Some years ago, students were signing on as unemployed and claiming income support as if part of the normal working population during the academic vacations, even though such vacations during a continuous course are really times needed for revision, preparation and intellectual recharging rather than interruptions in the continuity of an education, and this is meant to be reflected in the way grants are calculated. Consequently the regulations were tightened up to ensure that an income support claimant who had once started on a full time course continued to be treated as a "student", and his or her "period of study" as ongoing, during any period of termtime or vacation within the course down to the point where the course was completed or it could be seen that the "student" was no longer on it at all because of having abandoned or been dismissed from it: see the definitions of "student" and "period of study" in regs. 2(1) and 61 of the income support regulations as in force down to 1991. 

7. These provisions were considered by the Court of Appeal in CAO v Clarke and Faul, (unrep. CA 14 February 1995, transcript pp 61-75 of the appeal papers in this case), in relation to students permitted to "intercalate" a year (i.e. to take it entirely out of university life as a fallow period, dropping out of the calendar altogether so far as their studies were concerned). The court held by a majority that while the students had not abandoned their courses by taking such a year, they still did not have to be treated during it as students "attending a course of study" when they were plainly not, as the references to termtimes and vacation were completely inapplicable to them during this period and showed that the exclusion could not apply. 

8. Since the students in that case took their intercalated years, the regulations were amended again to cut out the references to terms and vacations. Their present form which is said to exclude this claimant from all public support during the year he was unable to continue with his education (and when, unlike in an intercalated year, it remained quite uncertain if he could ever do so) is, so far as material that: 

(1) reg. 10(1)(h) excludes a student during the period of study from being treated as available for work. 

(2) reg. 2 prescribes the definitions of "student" and "period of study" that apply: "student" bears the meaning given in reg. 61 for the purposes of the separate chapter about students, while "period of study" is given its own separate definition in reg. 2, (different from the one in reg. 61, which only applies for that chapter and not reg. 10). 

(3) by reg. 61 "student" means "a person ... aged 19 or over but under pensionable age who is attending a full-time course of study at an educational establishment; and for the purposes of this definition - (a) a person who has started on such a course shall be treated as attending it until the last day of the course or such earlier date as he abandons it or is dismissed from it." 

(4) by reg. 2 "period of study" means "the period beginning with the start of the course of study and ending with the last day of the course or such earlier date as the student abandons it or is dismissed from it ..." 

(5) by regs 2 and 61 the "last day of the course" means "the date on which the last day of the final academic term falls in respect of the course in which the student is enrolled".

9. The last day of this claimant's course, if all had gone according to plan, would have been the end of the summer term 1996 when he completed the final year exams. However in September 1995 it became certain that he could not complete the course, or any course, in this way after he failed to get the prerequisites for the final year at either the second year exams or an initial resit in September. It was not until after June 1996, when he resat and passed the second year exams, that he was told he could come back to the university as a student admitted to the final year degree course; and then the last day of his course became the end of the summer term 1997. But in October 1995, when he claimed income support, there was no "last day" of any course that he was on. He was not permitted by the university to be there as a student on any course at all. His grant had been stopped, on the correct ground that he was not then a student in further or higher education. He only became one again, and only got grant for his maintenance again, when readmitted as a student engaged on a course from the following autumn. 

10. In my judgment the majority of the tribunal were correct in holding on these facts that the exclusion of income support under reg. 10(1)(h) did not apply to the claimant because he had been dismissed from the course for which he was originally enrolled. As they put it at page 51: 

"The majority concluded that the appellant was to be treated as having been dismissed from the course due to having failed the re-sit. If by his own endeavours without tutorial or lecture attendances he succeeded in passing the re-sit examination [sc. in June the following year], the majority concluded that the appellant would be considered to be starting an engineering course with a different student intake." 
In other words he had not been permitted to continue with his original course, and so had in effect been dismissed from it. If permitted to restart his studies the following year he would then be a member of a different course from the one he started on, even though the course content might be similar and the degree aimed at the same. 

11. Mr James argued that this was wrong and the minority view at page 52 was to be preferred, as dismissal like abandonment must be viewed in this context as a once for all thing, and cannot be said to have taken place unless or until a student is told finally that he will not be allowed back to complete his studies and has his name taken off the books as a student member of the university. Until that point, while being still allowed the possibility of resuming his studies after a resit even though away from the university and not being provided with tuition or study facilities, he has been suspended from the course and not dismissed from it. The argument derives support from the remarks of Lord Hoffman in Clarke and Faul at pp. 5E-6E (with which both Hirst and Glidewell LJJ concurred: pp. 11A, 13A) about abandonment and dismissal being like the end of the course "undoubtedly final" in the context of reg. 61; and from the fact that that case was both argued and decided on the different issue of the effect the references to terms and vacations had on the meaning of "attending" a course within the definition. 

12. In my judgment both constructions are arguable in the present case, and remain so after the amendments to the definitions in regs. 2 and 61 and after the Court of Appeal judgments on intercalated years. In relation to those it would always remain possible to identify the "last day of the course" for which the student was currently enrolled and unconditionally entitled to attend. It seems to me that where as in this case that is not so, it becomes much more important to identify "the course" which a person is to be held, artificially and contrary to the fact, to be "attending" as a student so as to deprive them of the normal income support. As noted in the decision in case R(IS)1/96 there is no definition of this vital expression in the Act or the regulations themselves, and I attempted there to explain what in my view is meant in this context as a unified sequence of study, tuition or practical training, undertaken at or by arrangement with an education or training establishment, and intended to lead to one or more qualifications obtained on its completion. 

13. The question that leaves unanswered (since it did not arise in that case) is whether the "unified sequence" is just the general programme of lectures, tuition and so forth offered by a university or college to lead to a particular qualification, or the actual programme of attendance and study to be followed by the individual person being considered as a "student". The first has no necessary temporal connotations, while the second does. In my view the "course" that has to be identified for the definition of a student in reg. 61 must be the individual student's course in the second of these senses, because of the obvious temporal connotations of the references to the period of study, the start of the course, and the last day of the course, which are meaningful only in relation to an individual person's programme as a student. This is also I think the more consistent with the approach of the Court of Appeal in Clarke and Faul, and with the separate definition of "period of study" in reg. 61 for the purposes of chapter VIII of the regulations, which also has to work with the same definition of "student". 

14. Identifying the present claimant's "course" in this way as the continuous course of full-time study for a period of three academic years for which he originally enrolled, the construction adopted by the majority of the tribunal is in my judgment the correct one. In October 1995 when he claimed income support the claimant was no longer engaged on that course as as student, because his failure to get the required grades in his second year exams meant that he was no longer permitted to pursue it. There was no way he could move on to the final year, continue to the last day of the course and obtain his degree in summer 1996, which was what he was enrolled to do. I agree with the majority of the tribunal that this state of affairs, which was undoubtedly final, could correctly be described as the claimant having been dismissed from his course even though the university was permitting him to keep open the possibility of being readmitted to complete a course (for this purpose a different course with a materially different timescale) the next year. 

15. As I have said, either construction is arguable, so that this is a case where it is necessary also to consider the probable purpose of the legislation, and to try and construe the regulation to reflect a coherent policy unless the language clearly makes this impossible: per Lord Hoffman in Clarke and Faul at pp. 8A-9D. The meaning adopted by the majority of the tribunal appears to me to accord better not only with the actual language of the regulations themselves but also with any likely intention of Parliament in approving them. The meaning put forward by the adjudication officer would create a class of outlaws who were prevented from obtaining public assistance by the mere fact of having once signed up for higher education and not being finally excluded from ever going back to it, even though having no entitlement to do so and for the time being not engaged on any full time course as students at all, but fully available for work and actively seeking it. There is no apparent reason why Parliament should have intended such an extraordinary result and Mr James was unable to suggest one to me, despite an adjournment to enable him to take departmental instructions on the point. 

16. For those reasons, I dismiss the adjudication officer's appeal. 

(Signed)

P L Howell
Commissioner 
17 March 1997 

