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[ORAL HEARING]
1. My decision is that the decision of the social security appeal tribunal given on 24 July 1995 is erroneous in point of law, and accordingly I set it aside. I direct that the appeal be reheard by a differently constituted tribunal, who will have regard to the matters mentioned below.

2. This is an appeal by the claimant, brought with the leave of the tribunal chairman, against the decision of the social security appeal tribunal of 24 July 1995. In view of the complexity of the case, I directed an oral hearing. At that hearing the claimant, who was not present, was represented by Ms Jackie May from the Citizens Advice Bureau, whilst the adjudication officer appeared by Ms Juliet Hartridge of the Solicitors Office of the Department of Social Security. 

3. On 23 November 1994 the adjudication officer reviewed the award to the claimant of income support, and disallowed the same. On 28 November 1994 the adjudication officer decided that there had been an overpayment of benefit for the period from 15 March 1993 to 30 August 1994 in the sum of £10,339.13, and made a "recoverability" order against the claimant by reason of his failure to disclose the material fact that he was, during the relevant period, engaged in remunerative work. Subsequently, the adjudication officer revised the amount of overpayment to £7,647.78 covering the period from 15 March 1993 to 26 April 1994. In due course, the claimant appealed to the tribunal, who in the event upheld the adjudication officer's revised decision. 

4. Unfortunately, the tribunal made a procedural error. Perhaps not surprisingly, they considered the merits of the case, namely whether the claimant had failed to disclose the material fact that he was engaged in remunerative work (which involved consideration as to whether or not he worked 16 hours or more a week), when they should first have considered whether the adjudication officer had power to make a recoverability order in the first place. The effect of paragraph (5) of section 71 of the Social Security Administration Act 1992, as it was before the coming into operation of the Social Security (Overpayments) Act 1996, was to prevent the making of a recoverability order, pursuant to subsection (1) of section 71, unless such order was made at the same time as the review decision disentitling the claimant to income support, (CIS/451/1995; CIS/13681/1996). Accordingly, there was no power, in the present instance, to make a recoverability order, and whether or not the claimant did make a misrepresentation as to the extent to which he was engaged in work was immaterial. The adjudication officer simply had no jurisdiction to make the decision of 28 November 1994. Accordingly, the tribunal should not have considered the substantive issue, but simply set aside the adjudication officer's decision as having been made without authority. It follows that the tribunal, in reaching the decision they did, erred in point of law, and I must set aside their decision. 

5. In these circumstances, a possible course of action is for me not to remit the matter to a new tribunal for rehearing, but to substitute my own decision, to the effect that the adjudication officer's recoverability decision dated 28 November 1994 is void and of no effect. The adjudication officer could then in reliance on the amendments to section 71 effected by section 1 of the Social Security (Overpayments) Act 1996 make a new recoverability decision, and the fact that it was not made at the time of the review decision would be of no consequence. For section 1(5) of the Social Security (Overpayments) Act 1996 provides that the amendments to section 71 of the Social Security Administration Act 1992 shall apply "where a determination mentioned in section 71(1) of the 1992 Act is made after the day on which this Act is passed, and the date of the occurrence of any other event is immaterial". In other words, the whole process could start all over again. 

6. However, I consider, by way of alternative, it is open to me to remit the matter to a new tribunal, and direct them to consider the substantive issue, and if satisfied that the claimant was guilty of a failure to disclose a material fact, consider whether they themselves should make a recoverability decision. I take the view that they would have power so to do, pursuant to section 36 of the Social Security Act 1992, which allows a social security tribunal, if they think fit, to proceed to determine a question first arising in the course of an appeal "notwithstanding that it has not been considered by an adjudication officer" (see CSB/1272/89). The advantage of this course of action would be that, instead of the whole matter having to go back to the beginning, the new tribunal would be able to rectify the procedural irregularity, and go on to consider the merits of the case. Time and expense would be saved. Both Ms May and Ms Hartridge expressed the view that this would be the more convenient course, and accordingly I adopt it. 

7. I therefore set aside the tribunal's decision, and direct that the appeal be reheard by a differently constituted tribunal who, if they are satisfied that the claimant did fail to disclose a material fact, and are willing to exercise their powers under section 36, will be at liberty to make a recoverability order under section 71 of the Social Security Administration Act 1992 as amended by the Social Security (Overpayments) Act 1996. However on the substantive issue, it may be helpful if I say that the tribunal should ensure that they determine the exact hours that the claimant spent in working, for without this information they will not be able to say whether or not the claimant was, during the relevant period, engaged in remunerative work. In this connection the tribunal may find it helpful to refer to A3/93(IS) and CIS/665/1993. 

8. I allow this appeal. 

(Signed)

D G Rice
Commissioner 
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