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1. Under regulation 20 of the Social Security Commissioners Procedure Regulations 1987, I grant to the adjudication officer leave to withdraw his appeal against the decision of the social security appeal tribunal dated 26 October 1995. My reasons for so doing are as follows.

2. This was an appeal to the Commissioner by the adjudication officer against the unanimous decision of a social security appeal tribunal dated 26 October 1995, which allowed the appeal of the claimant, a widow then aged 79 years, from the decision of an adjudication officer issued on 23 May 1995, as follows:-

"The claimant is not entitled to a Social Fund Funeral Payment because she has not taken responsibility for the costs of the funeral."

The reasons for that decision and references to the relevant legislation are set out below.

3. The tribunal's findings of fact were as follows:-

"[The claimant - the widow] is 79 years of age. Her husband died on 23 March 1995 and she claimed a funeral payment in respect of her husband. She was then in receipt of Council Tax Benefit. The funeral account from undertakers K of B was in fact addressed to [the claimant's son Mr R L S] and gave an itemised account of the costs of the funeral. The tribunal are satisfied that notwithstanding that [Mr R L S] made the arrangements for the funeral of his father and that the funeral account was addressed to him, that [Mr R L S] was acting as the agent of his mother [the claimant] and that he was so doing because [the claimant] was unable on account of her age and the sudden death of her husband to make the arrangement and that it would in any event be a normal state of affairs for a son to make arrangements on behalf of a recently bereaved parent."

4. The tribunal gave as their unanimous decision, "[The claimant] is entitled to a Social Fund Funeral Payment - the amount to be determined by the adjudication officer" and in their reasons for decision (quoted below) the tribunal said that they would "refer this matter back to the Adjudication Officer to enable him to make a determination as to the amount of the payment to be made on the facts in this case." As the adjudication officer's appeal has, with my leave, now been withdrawn, the local adjudication officer should forthwith therefore make the relevant determination as to the actual amount of the payment to which the claimant is entitled and ensure prompt payment of that amount. If there is any difficulty about the amount, it can be referred back to me or to another Commissioner.

5. The tribunal gave as their reasons for decision,

"1. On the facts as we have found them to be the Tribunal is satisfied that [the claimant's] son [Mr R L S] made the funeral arrangement as agent for [the claimant]. It follows that we find that [the claimant] was the 'responsible person who had accepted responsibility for the funeral expenses'.

2. In the circumstances [the claimant] satisfies regulation 7(1) of the Social Fund Maternity and Funeral Expenses (General) Regulations [S. I. 1987 No. 481 as amended] in that:

a. She was in receipt of Council Tax Benefit.

b. She accepted responsibility for the funeral expenses and was the partner [ie the wife] of the deceased at the date of death.

c. The funeral took place in the United Kingdom.

d. The claim was made in time."

6. The adjudication officer's appeal was put shortly as follows:-

"At the material time regulation 7(1)(b) of the Social Fund Maternity and Funeral Expenses Regulations [1987 - SI 1987 No 481] provided that 'the claimant ... accepts responsibility for the costs of a funeral ...'. The claimant's son accepted responsibility for the funeral costs and paid the account before the claim for a funeral payment was made. If the claimant's son had been acting as agent for the claimant the account would have been in the claimant's name. I submit that novation cannot take place after the account has been paid. Commissioner's decision R(IS) 9/83 is relevant to this case. R(IS 9/93 is binding case law and cannot be distinguished."

Those grounds of appeal were elaborated in a written submission by the adjudication officer dated 12 January 1996.

7. The reference to "the claimant ... accepts responsibility for the costs of a funeral" is to the reference to the precondition to that effect in paragraph (b) of regulation 7(1) of the Social Fund Maternity and Funeral Expenses (General) Regulations 1987, SI 1987 No 481, as then in force (ie as amended from 1 April 1993 by the SI 1993 No 479). This particular part of the regulation has been subsequently amended (by SI 1995 No 1229) as from 5 June 1995 but the test of accepting responsibility for the funeral expenses is still included.

8. The reference in the adjudication officer's appeal to "novation" is a reference to the legal concept which the learned Commissioner who decided R(IS) 9/93 analysed in paragraphs 9-11 of that decision. In paragraph 10 the Commissioner aptly defined novation as follows,

"Novation ... in essence consists of a tripartite agreement under which the two original contracting parties, A and B, agree with the third party C to enter into a new contract whereby C becomes responsible for B's liability to A and A releases B from all liability. The consideration for that transaction ... 'being the discharge of the old contract'."

9. It is therefore perfectly correct, as the adjudication officer submits in his present appeal, that a novation cannot take place if, as happened here, the funeral account had been paid by the son before ever the claimant made her claim for a funeral payment from the Social Fund.

10. However the tribunal here did not base their decision on any novation. Indeed they did not refer to the term. They based their decision solely on their finding of fact of agency (which they were certainly entitled to make on the evidence before them and there has been subsequent evidence on the point - see below). They found as a fact that Mr R L S the son "was acting as the agent of his mother ... and that he was so doing because [his mother] was unable on account of her age and the sudden death of her husband to make the arrangement and that it would in any event be a normal state of affairs for a son to make such arrangements on behalf of a recently bereaved parent." Where an agency exists then in the law of contract provided that the third party (ie here the undertaker) knew of the agency (as clearly the undertaker did - see below) then both the principal and the agent are contractually liable jointly for the full amount to the third party. There was no suggestion in R(IS) 9/93 of any agency nor in the earlier decision (on file CSB/423/89) to which the adjudication officer's submission refers. But in this case the facts clearly indicated that the son was acting as his mother's agent and that the undertakers knew this to be the case. The fact that the account was in fact addressed to the son and paid by him does not detract from the fact that the mother was also to be regarded as contractually liable for payment of the funeral amount to the undertakers. That means, in my judgment, as indeed the tribunal concluded that the mother was a person who "accepts responsibility for the costs of a funeral". By asking her son to deal with the matter on her behalf, understandably in all the circumstances, she authorised him to act as her agent and to contract with the undertakers on that basis.

11. The claimant's son has since the date of the tribunal's decision submitted some new factual evidence which I now deal with but I should make the point here that it would not be legitimate for me to take that into account in ascertaining the correctness or otherwise of the tribunal's decision, because I must judge that decision only on the evidence that was actually available to and before the tribunal at the time. However, I am satisfied that they were entitled to reach the conclusion they did.

12. Subject to that caveat I will just refer to the additional documentary evidence forwarded by the claimant's son. It consists of two letters. The first is a letter dated 21 November 1996 from the claimant's general practitioner which states,

"I agree that at the time of your father's death, your Mother was unable to make the necessary arrangements, and that you therefore acted as her agent."

The second is an undated letter from the undertakers saying, "Because of the distress caused to [the claimant] at finding her husband collapsed, it was expedient that her son ... dealt with all the arrangements. As [the mother] was being taken back to her son's residence, we were asked to send the invoice to his address. At all times we understood that [the claimant] was responsible for the costs involved.".

I emphasise that the material was not before the tribunal but it does of course clearly go to show that the conclusions that the tribunal arrived at on the question of agency were proper.

13. I now turn to the adjudication officer's request (dated 10 January 1997) for leave to withdraw the appeal. It reads as follows:-

"1. This submission is made in response to ... the ... documents [see para 12 above] supplied by the claimant's son in support of his contention that his mother was responsible for the costs of her late husband's funeral and that he was simply acting on his mother's behalf in arranging his father's funeral.

2. It will be my submission that, in the light of the further evidence provided, the Adjudication Officer wishes to request the leave of the Commissioner to withdraw this appeal under regulation 20(2) of the Commissioner's Procedure Regulations 1987.

3. I submit that the letter provided by the funeral directors is evidence of ... (the claimant's son) being an agent for his mother. "Agency" represents a body of general rules under which one person, the agent, has the power to change the legal relations of another, the principal. This relationship arises where one party, the principal, consents that another party, the agent, shall act on his behalf, and that the agent so consents to act. The relationship is created by an express or implied agreement. In her letter dated 14 June 1995 [the claimant] states that she was unable to make all the funeral arrangements and so she asked her son to do so, thereby potentially creating an agency. The letter from the funeral directors makes it clear that they recognised that [the son] was only acting as his mother's agent, and that the principal was [the claimant] at all material times.

4. In some cases, a party who describes himself as an agent can in fact be the principal. If the funeral directors could sue [the son] for the amount of the funeral costs, for example, he may be deemed to be the principal. It is likely that [the son] could have been sued on the outstanding funeral costs as the bill was addressed in his name. However, if, as the letter from the funeral director indicates, they recognised that [the son] was responsible for the costs, they could have sued either [him or the claimant]. [The son] could be liable as agent and [his mother] would be liable as principal.

5. The Commissioner in CIS/2828/95 (copy attached) considered the words "takes responsibility for the cost of the funeral". The Commissioner decided that this referred to legal responsibility rather than moral responsibility. The present wording of regulation 7(1)(b) of the SFMFE Regulations is "accepts responsibility for those expenses". I submit that this would seem to be a less stringent test which could be satisfied more easily, particularly where agency is concerned, as in the present case. If that is the case, and responsibility means legal responsibility rather than moral responsibility even under the less stringent test of accepting responsibility under regulation 7(1)(b), I submit that it is difficult to see that [the claimant] was not the responsible person under the regulation and the principal of the contract as far as the funeral directors were concerned. I submit that in view of the evidence now provided, it would be difficult to refute that [the son] acted as agent and that ultimately, [the claimant] was legally responsible as the principal.

6. I further submit that the question of novation is now no longer relevant. This would only have been a consideration had [the son] not acted as an agent. If there had been a direct contractual relationship between [the son] and the funeral directors, and he was not acting in the capacity of agent then novation would need to be considered to ascertain who actually accepted responsibility for the funeral costs. I submit that that is not the situation in this case.

7. In view of the above, I therefore respectfully request leave of the Commissioner to withdraw the appeal of the adjudication officer against the decision of the ... Social Security Appeal Tribunal dated 26 October 1995."

14. Apart from one point (see below) I accept that submission, which accords with my own views on the appeal (paragraphs 1-12 above). I have therefore granted leave to withdraw. However, I do not rule one way or the other at paragraph 5 of the adjudication officer's submission, to the effect that "accepts" responsibility may denote a wider test than "takes" responsibility. I am satisfied that, even under the test of legal responsibility, the claimant here undertook legal responsibility as principal, her son being the agent. Consequently, I need not rule on "moral" responsibility. The point made by the adjudication officer must await decision in a future case, where it may arise critically.

Dated

M.J. Goodman
Commissioner 
20 January 1997

