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1. The claimant's appeal to the Commissioner is allowed as a matter of law, although the final result is not to his advantage. The decision dated 6 June 1995 of the London East social security appeal tribunal is erroneous in point of law, for the reasons given below, and I set it aside. I can substitute the decision which should have been given on the appeal against the adjudication officer's decision (Social Security Administration Act 1992, section 23(7)(a)(ii)). That decision is that the Secretary of State is entitled under section 74(2) of and paragraph 4(2) of Schedule 10 to the Social Security Administration Act 1992 to receive the amount of £10,590.69 out of the arrears of Italian retirement pension paid for the period from 1 February 1985 to 31 January 1992.

2. The facts of this case are relatively simple, although they have given rise to a great deal of complicated legal argument. The claimant was in receipt of supplementary benefit and income support in the period from 4 February 1985 to 4 September 1989. This was calculated on the basis that the other relevant income of himself and his wife was (until 6 September 1987) child benefit, (from 7 September 1987 to 17 February 1989) nil, and (from 18 February 1989 to 1 September 1989) sickness benefit awarded to the claimant. When the claimant's sickness benefit was converted to invalidity benefit from 2 September 1989, he ceased to receive income support after the benefit week ending on 4 September 1989.

3. In August 1992 a payment of arrears of Italian retirement pension awarded to the claimant for the period from 1 February 1985 to 31 January 1992 was received by the Overseas Branch of the Department of Social Security. It is now known that in a letter, dated 4 September 1986, sent to the Italian institution with the claim for the retirement pension the Overseas Branch asked for any arrears of benefit awarded to be remitted to them "in accordance with Article 111 of EEC Regulation 1408/71". The payment was of 31,738,645 lire, which was converted, after bank charges, to £14,637.19. In the decision issued on 14 September 1992, an adjudication officer decided, purportedly in reliance on Article 111 of Council Regulation (EEC) 574/72, that if the instalments of Italian pension had been paid on the due dates, £9,937.20 of income support would not have been paid. That amount was withheld from the arrears and the balance was paid to the claimant.

4. The claimant appealed against the decision. The adjudication officer's written submission on form AT2 identified the power under which the Secretary of State was entitled to recovery as section 74(1) of the Social Security Administration Act 1992 (the Administration Act):

"(1) Where --

(a) a payment by way of prescribed income is made after the date which is the prescribed date in relation to the payment; and

(b) it is determined that an amount which has been paid by way of income support which would not have been paid if the payment had been made on the prescribed date,

the Secretary of State shall be entitled to recover that amount from the person to whom it was paid."

There was then a reference to regulation 7 of the Social Security (Payments on account, Overpayments and Recovery) Regulations 1988 for the meaning of prescribed income and prescribed date. It was said that those provisions were applied to supplementary benefit by section 2(2) of the Social Security (Consequential Provisions) Act 1992. However, the application of section 74 to supplementary benefit, in the same way as it applies to income support, is achieved more directly by paragraph 4(2) of Schedule 10 to the Administration Act itself. It was submitted that, on checking, the amount which the Secretary of State was entitled to recover was £10,590.69. However, the Secretary of State was not seeking to recover the balance of £653.49.

5. The first decision of an appeal tribunal was set aside and the new hearing was adjourned so that the amount of the Italian pension payable could be checked and a suggestion that a similar case was being referred to the European Court of Justice investigated. The appeal was eventually heard on 6 June 1995. The claimant was represented by Mr P Molle of the Italian Workers' Social Services. He accepted that the calculations in the papers were correct, but submitted that since neither income support nor supplementary benefit was "social assistance" for the purpose of Regulation 574/72 there could be no recoupment of any overpaid benefit out of the Italian retirement pension. The argument was that Article 111(3) of Regulation 574/72 therefore could not apply, and that Article 111(1) and (2) could not apply because they were limited to cases where corresponding benefits in two Member States were concerned. If Article 111 did not permit recoupment, it was said that the British legislation could not be relied on to authorise recovery out of the Italian retirement pension.

6. The appeal tribunal rejected Mr Molle's submission. It disallowed the appeal and decided that the Secretary of State was entitled to recover £9,937.20. The appeal tribunal decided that income support and supplementary benefit fell within the category of social assistance, and were not social security benefits for the purposes of Regulation 1408/71, because those benefits were dependent on an individual assessment of personal needs. It therefore concluded that the circumstances came within Article 111(3) of Regulation 574/72 and that there could be recovery under the British legislation.

7. The claimant was granted leave to appeal to the Commissioner by the appeal tribunal chairman. Sadly, the claimant has since died, but Mr Molle has been appointed by the Secretary of State to act for him in the appeal. The grounds put forward by Mr Molle in applying for leave were that, in relation to the period for which the claimant received income support in addition to sickness benefit, the income support was to be regarded as a social security benefit, as a supplement to the sickness benefit. In relation to that period it was said that recovery out of the Italian retirement pension was precluded by Article 111 of Regulation 574/72.

8. Following several exchanges of written submissions, an oral hearing was directed. Mr Molle attended the hearing and the claimant was represented by Mr C Dabezies of the Kensington Citizens Advice Bureau Legal Service. The adjudication officer was represented by Mr L Scoon of the Office of the Solicitor to the Department of Social Security. I am grateful to all the representatives for their assistance. Following the oral hearing, I gave the parties the opportunity to comment on some decisions of the European Court of Justice which had not come to light at the time of the hearing. Unfortunately there has been considerable delay before I have been able to complete this decision.

9. I set out here the provisions of Article 111 of Regulation 574/72, so that the submissions can be understood. The Article is headed "Recovery by social security institutions of payments not due, and claims by assistant bodies". It continues:

"1. If, when awarding or reviewing benefits in respect of invalidity, old age or death (pensions) pursuant to Chapter 3 of Title III of the Regulation [ie Regulation 1408/71], the institution of a Member State has paid to a recipient of benefits a sum in excess of that to which he is entitled, that institution may request the institution of any other Member State responsible for the payment of corresponding benefits to that recipient to deduct the amount overpaid from the arrears which it pays to the said recipient. The latter institution shall transfer the amount deducted to the creditor institution. Where the amount overpaid cannot be deducted from the arrears, the provisions of paragraph 2 shall apply.

2. When the institution of a Member State has paid to a recipient of benefits a sum in excess of that to which he is entitled that institution may, within the conditions and limits laid down by the legislation which it administers, request the institution of any other Member State responsible for the payment of benefits to that recipient to deduct the amount overpaid from the amounts which it pays to the said recipient. The latter institution shall make the deduction under the conditions and within the limits provided for such setting-off by the legislation which it administers, as if the sums had been overpaid by itself, and shall transfer the amounts deducted to the creditor institution.

3. When a person to whom the Regulation applies has received assistance in the territory of a Member State during a period in which he was entitled to benefits under the legislation of another Member State, the body which gave the assistance may, if it is legally entitled to reclaim the benefits due to the said person, request the institution of any other Member State responsible for the payment of benefits in favour of that person to deduct the amount of the assistance paid from the amounts which the latter pays to the said person.

[Provision on assistance to members of a claimant's family omitted]

The institution responsible for payment shall make the deduction under the conditions and within the limits provided for such setting-off by the legislation which it administers, and shall transfer the amount deducted to the creditor body."

10. Mr Dabezies' submission was that it did not matter whether supplementary benefit and income support were social security benefits for the purpose of Regulation 1408/71 or were social assistance The chain of reasoning was, very briefly, as follows. First, a Member State seeking to recover an overpayment of benefit from a national of another Member State, where the overpayment arose because of an entitlement to a benefit in the other Member State acquired by virtue of Community law, must follow the procedure prescribed by Community instruments. The only procedure prescribed is that in Article 11 of Regulation 574/72, so that the Commissioner in decision CIS/501/1993 was wrong to conclude that Article 111 provided only an alternative route to recovery and did not qualify the clear provisions of the British legislation. Second, section 74 of the Administration Act, and in particular section 74(2)(ii), is not consistent with Article 111 and must be disapplied in cases such as the claimant's. This was because no part of Article 111 applied to the procedure operated in the claimant's case.

11. Paragraph (1) of Article 111 only applies to benefits on invalidity, old age or death. The claimant's supplementary benefit and income support could not be argued to be such a benefit. If paragraph (2) applies to other kinds of social security benefit, the second sentence must be considered. The same provision is made in relation to social assistance in the third sub-paragraph of paragraph (3). The Member State which has paid the excess benefit may ask the other Member State to deduct the amount overpaid from its payments, but only "under the conditions and within the limits provided for such setting-off" by its own legislation. Mr Dabezies submitted that there had been no investigation of the Italian legislation on setting-off, so that the DSS could not, consistently with Article 111(2) or (3), simply ask the Italian authorities to pay the whole of any arrears to itself, and then retain the amount of overpaid supplementary benefit and income support. Accordingly, he said, the Commissioners in reported decisions R(SB) 1/91 and R(SB) 3/91 erred in finding the procedure to be unobjectionable or to be justified on the basis that the DSS acted as the agent of the Italian authorities.

12. Mr Scoon submitted primarily that, as decided in CIS/501/1993, Article 111 of Regulation 574/72 provides only an alternative or additional route to recovery and does not prevent reliance on the powers given by section 74 of the Administration Act. Regulation 574/72 merely provides a mechanism for implementing the co-ordinating provisions of Regulation 1408/71. But even if CIS/501/1993 were not followed on that, he submitted that the procedure followed in the present case was not incompatible with Article 111, or with what he called its underlying rationale. He relied on the endorsement of the procedure in R(SB) 1/91 and R(SB) 3/91. The appeal tribunal's decision was submitted not to have been erroneous in point of law.

13. Before considering those submissions, I should say why I have concluded that the appeal tribunal did err in law. There are two interlocking reasons. The first is that the appeal tribunal determined that the amount which the Secretary of State was entitled to recover was £9,937.20, as originally decided by the adjudication officer. It should have dealt expressly with the corrected calculation of the recoverable amount. The information that the Secretary of State was not seeking to recover the balance of £653.49 did not affect the question of what the Secretary of State was entitled to recover. The second reason is that the adjudication officer's submission to the appeal tribunal, which was apparently accepted, relied on the wrong part of section 74 of the Administration Act. The question was not, under section 74(1), whether the Secretary of State was entitled to recover any amount from the claimant. Rather, the question arose under section 74(2):

"(2) Where --

(a) a prescribed payment which apart from this subsection falls to be made from public funds in the United Kingdom or under the law of any other Member State is not made on or before the date which is the prescribed date in relation to the payment; and

(b) it is determined that an amount ('the relevant amount') has been paid by way of income support that would not have been paid if the payment mentioned in paragraph (a) above had been made on the prescribed date,

then --

(i) in the case of a payment from public funds in the United Kingdom, the authority responsible for making it may abate it by the relevant amount; and

(ii) in the case of any other payment, the Secretary of State shall be entitled to receive the relevant amount out of the payment."

The Italian retirement pension was within the category of payments prescribed for the purpose of subsection (2)(a) by regulation 8 of the Social Security (Payments on account, Overpayments and Recovery) Regulations 1988, as a payment under the legislation of another Member State concerning a branch of social security mentioned in Article 4(1) of Regulation 1408/71.

14. Although both of those reasons are rather technical, and do not affect the substance of the dispute before the appeal tribunal, it is important in cases where recovery is sought under section 74 that the proper roles of the adjudicating authorities and of the Secretary o State should not be confused and that the conditions allowing recovery should be strictly followed. Thus in the circumstances I think it right to set aside the appeal tribunal's decision and substitute my own decision on the appeal against the adjudication officer's decision.

15. On the law to be applied, I reject Mr Dabezies' submissions. I agree with him that paragraph (1) of Article 111 can have no application, because supplementary benefit and income support are not benefits in respect of invalidity, old age or death, nor are they "corresponding benefits" to the Italian retirement pension. As I read the final sentence of paragraph (1), paragraph (2) applies where there has been an overpayment of the same kind of benefits, but allows recovery out of other amounts paid by way of benefit, not just out of arrears. That seems to be the view of Advocate General Jacobs in Cabras -v- INAMI (Case C-199/88) [1990] ECR I-1023, at 1045. I shall discuss the Cabras case more fully below. That leaves paragraph (3) of Article 111. In decision CIS/863/1994 I expressed the view that income support did not fall within the meaning of "social assistance" in Article 4(4) of Regulation 4(4), but nevertheless fell outside the scope of Article 4(1) because it was not linked to one of the risks specified there. I adhere to that view, but I would be prepared to read the word "assistance" in Article 111(3) of Regulation 574/72 as covering benefits with the characteristics of supplementary benefit and income support. There is therefore force in Mr Dabezies' submission that, if the procedure in Article 111(3) should have been followed, there was no consideration given to the final sentence of paragraph (3). There had been no investigation of the conditions and limits imposed by Italian legislation on the setting-off of arrears of retirement pension against a means-tested benefit and what had been requested was not the transfer to the DSS of merely the amount deducted, but of the entire amount of the arrears.

16. However, those points do not prevent the application of section 74(2) of the Administration Act. I agree with the conclusion expressed in paragraph 20 of Commissioner's decision CIS/501/1993, that "Article 111(3) provides only an alternative or additional route to recovery". All three paragraphs of Article 111 use the word "may", which strongly suggests that conclusion, which includes the consequence that other methods of recovery under the terms of national legislation are not prohibited. Therefore, it does not matter that all the conditions of Article 111(3) were not met.

17. It is true that the letter referred to in paragraph 3 above (in a standard form numbered CF(N) 1335 (Italy)) requested the Italian social security institution to remit the arrears of Italian benefit, if any, to the Overseas Branch of the DSS "in accordance with Article 111 of EEC Regulation 1408/71". In spite of the mistake in the reference to the Regulation, that reads most naturally as an express reliance on the co-ordinating mechanism provided by Article 111 of Regulation 574/72. But what was requested - the payment of the entire amount of arrears to the DSS - was not in accordance with that mechanism. It is, to say the least, unfortunate if standard letters such as that used in the present case leave matters so vague. However, I think that the mention of Article 111 must have been intended to indicate that there was a possibility of some set-off of past British benefit entitlement against arrears of the Italian pension. Then there was an invitation to the Italian social security institution to follow a procedure which was in accordance with Article 111 in the sense that it was not prohibited by Article 111. And most important, if the Italian institution chose to follow that procedure by remitting the whole amount of the arrears to the Overseas Branch of the DSS, I do not see anything to prevent the application of section 74(2) of the Administration Act at that point to allow the Secretary of State to receive the amount of the overpaid supplementary benefit and income support out of the arrears then in the hands of the DSS. I agree with the conclusions in Commissioner's decisions R(SB) 1/91 and R(SB) 3/91 that the procedure effectively followed in the present case is not precluded by Article 111.

18. The conclusion in paragraph 15 above is reinforced by the two European Court of Justice decisions dealt with in submissions after the oral hearing, although Mr Dabezies argued strongly that they supported the claimant's case. At the least, he has said, there should be a reference to the Court. I reject that submission, as I consider that the position is clear.

19. The first case is Fanara -v- INAMI (Case 111/80) [1981] ECR 1269, which was concerned with the application of Article 111 of Regulation 574/72 where a Member State had paid benefit on a provisional basis under Article 45 of the Regulation. The Court said, in paragraph 13 of the judgment, that Article 111 allows the institution of that State to request the institution of another Member State to deduct an amount overpaid from the arrears of any benefit payable by the latter institution to the recipient. Paragraph 14 continues:

"That provision deals exhaustively with the question of the recovery of the amount overpaid as regards social security benefits due to a worker to whom benefits have been paid on a provisional basis pursuant to Article 45(1) of Regulation No 574/72. It leaves the Member States no freedom to legislate on the matter, or in particular to provide them where the arrears received from a foreign institution, when converted into national currency, exceed the amount of the advance payments or allowances paid on a provisional basis and the balance is not to be paid over if the difference is due either to the difference in the exchange rates used to calculate the amount of the sums due from the foreign institution and to arrive at the figure expressed in foreign currency, or to the adjustment of the allowances to the cost of living. Such provision would therefore be incompatible with regulation No 574/72."

20. Mr Dabezies submitted that if Article 111 deals exhaustively with the question of the recovery of an overpaid amount, awarded on the basis of domestic legislation on a provisional basis under Article 45, it should also be regarded as dealing exhaustively with the recovery of any amount awarded on the basis of domestic legislation by one Member State out of the amount of benefit awarded by another Member State. He pointed out that the British legislation makes an award of income support provisional, in that it is vulnerable to a later retrospective award of some benefit which would be taken into account as income.

21. In reply, the adjudication officer now concerned referred to Cabras. The circumstances of that case are very complicated indeed. The claimant had an award of a Belgian invalidity benefit which, in accordance with Belgian national legislation, was reduced by the full amount of an Italian invalidity benefit to which he was entitled. The Belgian institution, INAMI, following a change in legislation, decided in 1984 that from a date some 18 months earlier a higher amount for the Italian benefit (including cost of living increases) should be deducted. INAMI sought to recover the excess payments made in the previous 18 months from the claimant. Part of the claimant's argument was that he was not liable to repay the overpaid benefit because the circumstances did not fall within Article 111. There was no request for a social security institution of another Member State to make any deduction from benefit. Therefore he said that recovery was impossible and under Article 112 of Regulation 574/72 the amount overpaid should remain chargeable to INAMI.

22. The Court rejected the claimant's argument. In paragraph 42 of the judgment it said:

"In the second place, from its very wording it is clear that Article 111 does not compel the institution which has made overpayments to turn to other institutions for their recovery. That is merely an option, which it may choose not to exercise and which does not prohibit it from recovering the sums in question directly from the recipient."

The issue was considered in a more general context by the Advocate General. In paragraph 24 of his Opinion, he pointed out that, as Regulations 1408/71 and 574/72 only provide for the co-ordination of national social security laws and allow considerable differences in national systems to remain, it would be illogical for the Community legislature to introduce a rule determining when national institutions are precluded from recovering undue payments. In paragraph 27 he said that the argument for the claimant in Cabras was based on a misunderstanding of the scope and purpose of Article 111 of regulation 574/72. Paragraphs (1) and (2) of the Article authorised requests for another Member State to make deductions from arrears or other payments of benefit.

"It would be unreasonable to suggest that that is the only way of recovering excess payments from a person subject to the Community regulations and that an institution is prevented from recovering excess payments by a more direct method, for example, by withholding benefit for which it is itself responsible or by instituting proceedings in the appropriate national court. That view is confirmed - if confirmation is necessary - by the use of the verb 'may' in Article 111(1) and (2). The purpose of Article 111 is simply to facilitate co-operation between the institutions of different Member States in relation to the recovery of excess payments. It does not seek to lay down exhaustively the procedure for recovering such payments. I say that notwithstanding the Court's dictum in [paragraph 14 of Fanara]. The Court's use of the word 'exhaustively' in that passage must be understood in the context of that particular case. All that it meant, I think, is that national legislation may not provide that, where the arrears received from a foreign institution exceed the amount of the undue payment, the balance is in certain circumstances not to be paid over to the person concerned."

23. Mr Dabezies submitted that, as in Cabras the Belgian institution did not seek any recovery from Italy, what was said in that case did not affect the question of the application of Article 111 where the option of seeking recovery from the benefit paid by another Member State was pursued. However, the approach put forward by the Advocate General is consistent with long-established principle, and it seems to me was confirmed by the Court. I have concluded, in paragraph 16 above, that the procedure actually adopted in the present case was not to request the Italian institution to make a deduction from the arrears of pension due, but to remit the whole of the arrears to the DSS. In m view, that is an alternative to the use of Article 111, which combined with the subsequent use of section 74(2) of the Administration Act is, on the principles approved in Cabras, not precluded by Regulations 1408/71 or 574/72. I rather agree with Mr Dabezies that nothing should be taken from the fact that in Fanara neither the Advocate General nor the Court raised any doubt about the payment over by the Italian institution of the whole amount of arrears to the Belgian institution. It seems to me that that aspect of the case was simply not considered. However, I am satisfied that, for the reasons stated by the Advocate General in Cabras, the Court's statement in paragraph 14 of the judgment in Fanara is to be read as restricted to the special circumstances where benefit is paid on provisional basis under Article 45 of Regulation 574/72.

24. Although the European case law on Article 11 of Regulation 574/72 is thin, I am satisfied that the position is clear and that there need be no reference to any questions to the European Court of Justice. That is because the result is in accordance with the general objet and purpose of Regulations 1408/71 and 574/72 in securing merely the co-ordination of national social security provisions. If Article 111 did have the effect that section 74(2) of the Administration Act could not be used in the circumstances of the present case, when it could have been used if the claimant had retrospectively been awarded a British retirement pension, it would be going well beyond mere co-ordination. Such a provision would not be tucked away under the heading of miscellaneous provisions in the Regulation which is concerned with laying down the procedure for implementing Regulation 1408/71. It must also be remembered that, although prior to 1 June 1992 supplementary benefit and income support fell outside the material scope of Article 4 of Regulation 1408/71, Article 12(2) declares that:

"the provisions of the legislation of a Member State governing the reduction, suspension or withdrawal of benefits in cases of overlapping with other social security benefits or any other form of income may be invoked even where such benefits were acquired under the legislation of another Member State or where such income was acquired in the territory of another Member State."

25. For those reasons, nothing in Regulation 1408/71 or 574/72 prevents the application of section 74(2) in the circumstances of the present case. As explained in paragraph 12 above, that leads to the decision which is set out in paragraph 1 above. The amount actually retained by the DSS before paying over the balance of the arrears to the claimant was less than the amount which the Secretary of State was entitled to receive under section 74(2)(ii), but the Secretary of State has not sought to recover the difference and it will be entirely right for that position to be maintained.

(Signed)

J. Mesher 
Commissioner 
30 June 1998

