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1. My decision is that the decision of the social security appeal tribunal given on 7 August 1995 holding that the claimant was habitually resident in the United Kingdom for the purposes of income support was erroneous in point of law. This appeal by the adjudication officer is therefore allowed and I remit the case to another tribunal for redetermination. 

2. I held an oral hearing of this appeal at the request of the claimant. She appeared by Mr A Aziz who has been assisting her with her case and appeared as her representative before the tribunal, and the adjudication officer appeared by Mr L Scoon of the Solicitor's Office, Department of Social Security. 

3. The only issue on the appeal before the tribunal was whether the claimant was or was not habitually resident in this country for the purposes of the income support claim she made on 4 April 1995. She is a young lady now aged 25 who was born in this country and holds a United Kingdom passport giving her the right of abode here, but was taken back to Pakistan by her parents as a baby in 1972 at the age of one. She remained there ever since until 28 March 1995, when she arrived in the United Kingdom on a one-way ticket. 

4. In the income support claim she made within a few days after her arrival she said that she had no savings or money at all to live on, was at present living with a cousin, and could not read or write. An interview with an officer of the Department on 11 May 1995 elicited the information that she had no work skills, had never worked, and was not able to speak or understand English. In Pakistan she had been wholly dependent on her parents who had supported her and were remaining there. Nevertheless she had brought her possessions with her and intended to remain in the United Kingdom permanently. 

5. On the same day, an adjudication officer determined that she was not habitually resident in the United Kingdom so that no income support was payable to her. She appealed to the tribunal which upheld her appeal on 7 August 1995. 

6. The tribunal based their decision that she was habitually resident in the United Kingdom on the evidence, which they accepted, that she did genuinely intend to remain in this country. They said that her centre of interest now appeared to be the United Kingdom as she had travelled here shortly after managing to obtain her own passport. They referred to no authority to support their decision, and made no findings about her living or residential arrangements either at the time of her original claim or at the time of the tribunal hearing itself. 

7. Against that decision the adjudication officer appeals with the leave of the tribunal chairman granted on 2 October 1995 on the ground that the tribunal were in error of law in failing to record sufficient findings of fact to support their decision that the claimant was habitually resident in the United Kingdom, and in treating the claimant's purported intention to remain in the United Kingdom as the overriding factor. This was amplified in written submissions dated 7 November 1995 and by Mr Scoon at the hearing by reference to later case law on the meaning of the habitual residence test; and in particular what was said in case CIS/1067/95 about the need to find a period of actual residence here on a settled basis as well as the intention to make a home. Mr Aziz on the other hand invited me to uphold the decision of the tribunal, on the basis that they had heard direct evidence from the claimant herself (via Mr Aziz as interpreter) and had expressed themselves satisfied as a matter of fact that her intention to take up residence here was genuine. 

8. Although I do not think there is any ground for questioning the tribunal's finding that the claimant has a genuine intention to reside here, it seems to me that Mr Scoon is right in saying on behalf of the adjudication officer that intention is not the only relevant question, and that the tribunal fell into error of law in basing their decision on this alone. For the reasons which the decision in case CIS/1067/95 seeks to set out, a settled period of actual residence, as well as the intention to reside, is in my judgment necessary before it can be said that a person has become established as an habitual resident. I do not think it could possibly be said that the claimant's living arrangements, as a guest of her cousin without any means of support of her own, amounted to the establishing of a home in this country between the date of her arrival and the making of her income support claim within the same week. No reasonable tribunal could possibly have concluded that she was habitually resident in this country at either of those two dates. 

9. The way the tribunal's decision is expressed on page T68 ("the claimant is habitually resident in the United Kingdom") however leaves it quite uncertain whether they were directing their minds to the time of the original claim and the adjudication officer's decision, or that of their own decision some four months later. Mr Scoon is in my judgment correct in submitting that this failure to differentiate the two amounts to a further error of law on the part of the tribunal. 

10. A tribunal dealing with a case involving the habitual residence test for income support must in my view normally be concerned to determine first whether the claimant was a person "who is not habitually resident" for the purposes of reg 21(3) Income Support (General) Regulations 1987 SI No 1967 at the date of the relevant claim; and secondly if they do so find, whether he or she has remained within this special category down to the date of the tribunal's own decision. 

11. The need for the tribunal to inquire into the second question as well as the first arises in my judgment from their general duty as an inquisitorial body to deal with all relevant questions down to the date of their decision so as to bring finality to the case so far as they can. It also results from the way in which the habitual residence test has been introduced into the legislation. It is not a precondition of entitlement to income support under s.124 Social Security Contributions and Benefits Act 1992 that a person must be habitually resident in this country, and by virtue of reg 17(1) Social Security (Claims and Payments) Regulations 1987 SI No 1968 the making of a claim to income support by a person meeting the basic conditions for the benefit operates as a claim for an indefinite period, to whatever amount of benefit may apply from time to time under the legislation, by reference to his or her "applicable amount". The applicable amount for such a person may vary from time to time according to the circumstances, without causing his or her claim to be extinguished so as to fall out of the income support system altogether. For example an income support claimant who is sent to prison has his or her applicable amount reduced under reg 21 and Sch. 7 para 7 for the period spent in prison, when there is of course no need to provide cash for his or her living expenses outside. 

12. The government chose to introduce the habitual residence test by adding it to the list of "special cases" under reg 21 with a prescribed applicable amount of nil, instead of putting before Parliament an amendment to the primary legislation to make habitual residence a condition of the basic entitlement. It must in my judgment follow that the claim of a person meeting the basic conditions, but found to have an applicable amount of nil for the time being, must be regarded as remaining on foot so as to require a tribunal to look at the whole period down to the date of their own decision and if necessary determine the date from which the "special case" definition ceased to apply. 

13. For the reasons given above, I hold the decision of the tribunal of 7 August 1995 erroneous in point of law and I set it aside. Since I do not have the evidence to enable me to make any decision on whether or when this claimant ceased to be a "person from abroad" within the extended definition in reg 21, I refer the case in accordance with s. 23(7)(b) Social Security Administration Act 1992 to a differently constituted tribunal which I direct to rehear and redetermine the case in accordance with the principles I have sought to set out in case CIS/1067/95 and above. 

14. The appeal is allowed and the case referred accordingly. 
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P L Howell 
Commissioner 
2 May 1996 

