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1. This claimant's appeal succeeds. I hold the decision of the Dundee Social Security Appeal Tribunal dated 26 July 1996 to be erroneous in point of law. Accordingly I set that decision aside. I remit the case to the tribunal for determination afresh in accordance with the directions that follow.

2. The adjudication officer's decision which was appealed to the tribunal had been issued in February 1996. It concerned the claimant's entitlement to incapacity benefit credits. Such credits are, of course, credits of contributions made for the purpose of qualifying or maintaining qualification to the benefit. The adjudication officer's decision had determined that from and including 4 September 1995 the claimant could not be treated as incapable of work. The essence of the decision was a determination that the claimant had not satisfied the all work test from and including 4 February 1996. That I assume, for there is nothing specific in the papers, arose out of a reference by the Secretary of State who is the sole arbiter upon contributions question, which include matters of entitlement to contribution credits - section 17(1)(b) of the Social Security Administration Act 1992. That would, in turn, be because, in terms of regulation 20(a) of the Social Security (Incapacity for Work) (General) Regulations 1995, made under section 61A(3) of the Social Security Administration Act 1992, any issue about incapacity for work has nonetheless to be determined by an adjudication officer. And such incapacity is one of the conditions for entitlement to incapacity credits. In short, as I understand the procedure, the Secretary of State in any case in which it seems to him appropriate so to do, remits the case to an adjudication officer to determine the capacity or otherwise of work in respect of any claimant. As I would understand it, although again the papers are silent, the adjudication officer's decision, although properly issued to the claimant, would only result in any consequence for her if and when the Secretary of State affected her entitlement to contribution credits.

3. It was common ground that the all work test was relevant to the claimant. In order to satisfy it as set out in Part III of, and the Schedule to, the Social Security (Incapacity for Work) (General) Regulations 1995 it was necessary that in respect of the activities set out in the Schedule the claimant fell within descriptors sufficient to produce a cumulative total of 15 points under Part I of that Schedule. Only physical disabilities were in question. The adjudication officer, according to document 20 of the bundle, awarded 3 points in respect of the activity of walking because he was satisfied that the claimant could not walk more than 400 metres without stopping or suffering severe discomfort - activity "1" descriptor "(e)". The tribunal in effect refused the appeal. They made a finding of fact of satisfaction of activity 1, descriptor (e). Otherwise their only findings were this:-

"1. The tribunal found as established the facts stated at paras 1 to 4 of the summary of facts submitted by the AO.

It has too often been said that it is necessary for a tribunal to demonstrate their independence by refraining from simply endorsing or repeating the facts determined by the adjudication officer. If the facts are agreed then that agreement should be recorded as part of the adoption of the fact. But where, as here, the facts were to some extent in dispute, the tribunal really must make their own independent findings. However, I do not base my decision herein thereon alone.

4. As the local adjudication officer pointed out to the tribunal, at documents G-I, walking apart, some 8 other activities were in question in the case. The adjudication officer there set out why he had made no award in respect of any of them. The tribunal have failed to deal with any of these other issues either by making findings or by setting out reasons. In their reasons for decision the tribunal said that:-

"The medical evidence did not support the appeal. The letter from Dr Rushton showed disc space reduction but no findings could be drawn directly from that as to the appellant's degree of disability. There was a thorough report from the BAMS doctor indicating no problem with standing, sitting, bending and kneeling or manual dexterity. The "frequent slight leaks" described did not amount to loss of control of the bladder.

In her questionnaire of 30.10.95 the appellant did not indicate any problem with manual dexterity.

The AO's decision appeal against was dated 07.02.96 and was based, in part, on this. If the appellant has since developed difficulty with manual dexterity owing to carpal tunnel syndrome, this should be the basis of a fresh claim"

5. Although the tribunal have there rehearsed what the BAMS doctor found, it is not clear whether they accepted his findings. There are no findings to reflect his views and what is said in the reasons is, simply, no more than a note of his evidence. In her response to the standard incapacity for work questionnaire (form IB50), the claimant had given a lot of evidence in substantial contradiction to that of the doctor. It is not clear why the doctor's evidence was preferred and the tribunal should have made that clear. These two failings are errors in law. The new tribunal will require to avoid falling into such errors.

6. Thus far the case could have been determined without a hearing. However, I directed one because I was concerned about the possible impact of decision CIB/14430/96, by a Tribunal of Commissioners. The adjudication officer, in his written submission to the Commissioner, focused thereon as providing the sole ground upon which he supported the appeal. At the hearing the claimant was represented by Mr Stephen Milne, a welfare rights officer at Arbroath and the adjudication officer was represented by Mr William Neilson, of the Office of the Solicitor in Scotland to the Department of Social Security. I am grateful to both, and in particular the latter, for their assistance.

7. Mr Milne's sole point in the case was that the tribunal had failed to give adequate reasons for its decision and really came down to little more than the points accepted above on the failure by the tribunal to make findings on what they made of the disputed activities and to explain why, as appeared implicit, almost the whole of the claimant's evidence had been rejected.

8. Mr Neilson was kind enough however to deal, virtually cold because of an unfortunate lack of clarity in my direction, with Tribunal decision CIB/14430/96. The point arose out of the last sentence of the tribunal's reasons, namely the possible development of carpel tunnel syndrome developing after the adjudication officer's decision. In paragraph 13 to the appendix to the Tribunal decision it was laid down that social security appeal tribunals in this jurisdiction must adopt an "down to the date of hearing approach" and must not reject evidence of any new development in regard to the claimant's health between the date of the adjudication officer's decision and the date of the tribunal hearing. That decision had been given in a case where the issue was the award of benefit itself and it arose out of an adjudication officer's review ceasing such an award. The logic of the Tribunal decision was thus clear that if the whole period could not be before the tribunal then, if there had been a deterioration, it was unrealistic to have required a claimant to lodge a fresh claim. If a claim was only lodged after the tribunal decision benefit might well be lost because of the limitation on any award in arrears imposed by section 1 of the Social Security Administration Act 1992.

9. This being a case where the sole issue was as to what if any action the Secretary of State should take in respect of contribution credits and since it only came before the adjudication officer on a remit by the Secretary of State it seemed to me that there could be less scope, and indeed less logic, in saying that the tribunal ought to consider matters outwith the remit date insofar as that remit implicitly bore to be in respect of present time.

10. Mr Neilson started from a position that the adjudication officer could only report on what he was entitled to do under the Act - namely determine whether an individual was or was not capable of work in terms of the all work test. Between the date of the remit and the adjudication officer's decision fresh material might be discovered or furnished and Mr Neilson argued that it would be for the adjudication officer to take into account al material available as at, or down to, the date of his decision. That decision would be reported to the Secretary of State as at its date whether the claimant was, in the sense discussed, capable or incapable or work. On appeal the tribunal had the same powers, and them only, as had the adjudication officer. It was not simply an appeal to see whether the adjudication officer had got his decision correct. Rather it was a redetermination. In any event, "correctness" simply meant whether the tribunal agreed with the adjudication officer's decision. If the adjudication officer could look at material arising or discovered after the date of the remit but prior to his decision then, submitted Mr Neilson, so could the tribunal even although that meant a much greater period of time to be considered. Mr Neilson's approach seemed to suggest that it would be the tribunal which, in effect, would report to the Secretary of State following an appeal, as to whether the claimant satisfied or not the all work test and that as at the date of their hearing . That would be the date upon which they were making their determination. But because of the interval of time there could have been a significant fluctuation or change in the claimant's condition at any significant point of time between the date of the adjudication officer's decision and their own decision. By significant change I understood him to, and in turn myself do, mean something which is liable to alter the number of points gained by the claimant and so affecting his satisfaction or otherwise of the all work test. It would then be for the Secretary of State, in accordance with the tribunal's advice, to exercise such powers as he might consider that he had and that were appropriate in respect of any question of crediting contributions. Any dispute about that, in turn, of course would not be for the adjudication authorities but for the regular Courts. I rather agree with those submissions and accordingly direct the new tribunal to consider any changes in the sense discussed in the claimant's condition between the date of the adjudication officer's decision and their hearing. That will include, inevitably, some assessment of the tunnel carpel syndrome: the extent to which consequentially any descriptors are satisfied and the date or dates at which those descriptors were first satisfied, or, as the case may be, ceased to be satisfied. If any other health conditions now arising are brought before the new tribunal similar considerations will apply.

11. For the foregoing reasons this appeal is allowed and the case remitted accordingly.
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