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Commissioner's File:
I am starring these two cases together because they explore the role of the medical assessor in incapacity benefit cases.

The role of an assessor is explained in the authorities referred to in both decisions. I consider that these authorities are applicable to incapacity benefit cases. That role does not seem to have been appreciated in the two cases I dealt with.

In the first case the assessor appears to have attempted a practical demonstration of performing a relevant activity with an immobilised wrist.

In the second case a crucial question in the case namely whether the claimant lost control of his bowels at least once a week was asked of the assessor. It elicited what was in effect evidence which was relied upon.

By entertaining evidence from the assessors in both cases I considered that the tribunals erred in law.

As I have had two such appeals within a short period it seems that other tribunals may be making the same mistake.

DECISION OF SOCIAL SECURITY COMMISSIONER
1. My decision is that the decision of the social security appeal tribunal given at Glasgow on 16 April 1996 is erroneous upon a point of law. I set it aside. I remit the case to a freshly constituted social security appeal tribunal for a rehearing.

2. This appeal came before me for an oral hearing on 24 November 1997. The claimant was represented by Miss Diviney, the City of Glasgow Council. The adjudication officer was represented by Mr Neilson of the Office of the Solicitor to the Secretary of State for Scotland.

3. The history of the case is that an adjudication officer on 13 December 1995 reviewed and award of invalidity/incapacity benefit. The revised decision was that the claimant was not entitled from and including 13 December 1995 to incapacity benefit. That decision was recorded at page 78 of the bundle.

4. The claimant appealed to a social security appeal tribunal. His appeal was heard on 16 April 1996. It will be noted from the all work test score sheet at page 76 that the crucial issue before the tribunal related to the activity of continence. The claimant asserted that he was entitled to 15 points in respect of this activity whereas the adjudication officer considered, having regard to the examining medical practitioner's view, that 9 points were attracted in respect of that activity. The examining medical practitioner had expressed the view that the claimant lost control of his bowels occasionally. I refer to page 41 of the bundle.

5. The tribunal addressed the evidence in respect of activity of continence as is apparent from perusal of the Chairman's note of evidence at page 88. It is noted by the Chairman:-

"CHAIR: I'm surprised on the definition we've heard that he was given points at all. I ask the assessor again - is this man losing control of his bowels at least once a week on his evidence at least in medical terms?

ASSESSOR: I think not. I don't think it is incontinence loss of bowel control at all. He has intestinal hurry. It is urgency not incontinence. I'm speaking medically of course not legally."

6. Having considered the evidence the tribunal went on to make the following findings in fact:-

"The claimant is 31, his incapacity began on 13.4.92 and his duodenal ulcer with dumping syndrome. Because of his condition he gets very soft motions when he goes to the toilet and on occasion, perhaps on average once a week, he gets something so soft it can be described as diarrhoea and he has to get to the toilet quickly. He gets what in medical terms is described as intestinal hurry and not incontinence."

7. It was upon these findings that the tribunal made their decision. It is not surprising, standing the findings in fact which they made, that the appeal failed. The tribunal took the view that the claimant did not satisfy any of the descriptors in respect of continence and accordingly he scored no points in respect of them. What the tribunal said in their reasons was as follows:-

"However, 9 points were awarded for loss of bowel control which happened occasionally. Having looked at the evidence that is before us today in its entirety including what was said to that examiner, what was said today and the advice that we have been given by our Assessor we cannot accept that the claimant has a condition in that respect which falls within Descriptor 13 in the Schedule of Descriptors in the Incapacity for Work (General) Regulations. The activity in the Schedule is described as "continence". Descriptors relate to loss of control of bladder or bowels, being of course due to bodily functions or mental disablement. The advice of our Assessor was that certainly in medical terms what the claimant is describing he would not describe as incontinence or loss of bowel control. What was happening was urgency of defecation which was described by the original Medical Examiner. Bother [sic] the Assessor and Examiner appeared to agree medically that there is urgency here. Our own Assessor would not accept that this could be termed as incontinence or loss of control which he took to be the opposite of continence mentioned in the description of the activity. That he said is associated with neurological defect usually and could not be said to be used to describe a person who merely had watery quick motions which sometimes were soft and sometimes could be described as diarrhoea. And taking the matter as a whole, we find that what this person is getting is diarrhoea on average once a week. We realise that what is medically loss of control in terms of incontinence is not necessarily the same as what is legally within those definitions as they appear in the legislation. We do accept, however, that in our view what is medically in those terms is as described in the legislation. We cannot, therefore, accept that the claimant should get any points under the heading of paragraph 13 within the Schedule of Descriptors. That means that he score 3 points only."

8. The claimant has appealed to the Commissioner. The grounds of appeal were in short encompass:-

"The tribunal have erred in law by wrongly interpreting the regulations in relation to descriptor 13 of the all work test."

The claimant's appeal initially was not supported by the adjudication officer in a submission to the Commissioner.

9. However I directed an oral hearing on 24 September 1997 because I wished to be addressed on the question as to whether the assessor had exceeded his functions. In response to that direction an adjudication officer made a supplementary submission recorded at pages 133 to 136 of the bundle. It resiled from the earlier submission. The adjudication officer now supports the claimant's appeal.

10. In a recent case CSIB/72/96 I had occasion to consider the role of assessors in cases such as the present. Mr Neilson in that case referred me to R(I) 4/51 where the Commissioner, in respect of assessors appointed by virtue of regulation 16 of the Determination of Claims and Questions Regulations pursuant to section 43(2) of the National Insurance (Industrial Injuries) Act 1946, said in paragraph 9:-

"It is true that the sole function of assessors is to give the Tribunal information and advice on the medical questions involved in the case including the effect and value of any medical evidence submitted by the claimant or the insurance Officer. The assessor must not be regarded as witness, for he cannot be cross examined by the claimant or the local Insurance Officer (see per Viscount Simon, L.C. in Richardson v. Redpath, Brown & Co. Ltd. 36 B.W.C.C. 259 at page 265). He is not a member of the Tribunal and has no judicial powers or duties; the Tribunal alone must decide all the issues in the case and must not accept the advice of its assessor on any medical matter unless they are satisfied that having regard to all the evidence in the case the advice is correct. It follows that it is preferable not to invite an assessor to give a direct opinion upon a crucial issue in the case, but Lord Dunedin's statement implies that this may sometimes be necessary; if this course is taken and the Tribunal observe the rule that they must not accept the assessor's opinion unless they are satisfied that it is sound their procedure could not, in my opinion, be said to be incorrect. (In the present case the Local Appeal Tribunal appear to have observed the rule for after recording the assessor's opinion they add that they are themselves of the same opinion).

However, I think it will only be in exceptional cases that it will be necessary to take this course and that usually it will be found possible to elicit from the assessor the medical data from which the crucial inference can be drawn by the Tribunal without inviting the assessor himself to draw the inference."

That passage appears to have been approved by the Commissioner in an incapacity benefit appeal in CIB/15220/96."

I also approve of that passage in relation to assessors in incapacity benefit appeals.

11. Paragraph 13 of CSIB/72/961 said:-

"13. The other authority referred to was that of:-

"R v Deputy Industrial Injuries Commissioner Ex Parte Jones [1962] 2 All ER 430 at 434. There Parker C J said:-

The cases disclose a variety of statements as to the duties of assessors. We have been referred to the rather wide definition as to his functions given by LORD LOREBURN IN Woods v. Wilson, Sons & Co., Ltd (6), and also to the speech of VISCOUNT Simon, L.C., in Richardson v. Redpath, Brown & Co., Ltd (7). It is to be observed that, in the latter case, LORD Simon said with regard to an examination by the doctor of the workman concerned (8):

"But I cannot agree that this is within the scope of an assessor's legitimate contribution. LORD LOREBURN's judgment in Woods v Wilson Sons & Co., Ltd (9), puts the medical assessor's functions as high as they can properly be put. LORD PARMOOR in that case (1), aptly defines the medical assessor's function as being '...not to supply evidence but to help the judge or arbitrator to understand medical evidence'.

LORD PARKER concurred in this view."

In that passage, as I read it, LORD SIMON is really saying, as LORD PARMOOR did, that a medical assessor under the Workmen's Compensation Acts is to be treated in the sense of a medical dictionary, as someone who will help the tribunal to understand the medical evidence."

The assessors referred to in that case were assessors to the Commissioner appointed under and in terms of regulation 22(6) of the National Insurance (Industrial Injuries) (Determination of Claims and Questions) Regulations 1948. I consider that the analogy of a medical dictionary is apt and follow the authorities to which I was referred."

I reiterate that observation in the present case.

12. It was Mr Neilson's submission to me in the present case that the tribunal chairman had put a question to the medical assessor in relation to the claimant personally. Mr Neilson submitted that this was wrong and that such a question should not have been asked. I accept that submission.

13. In this case the question as to whether the claimant was losing control of his bowels at least once a week was the crucial issue in the case. The claimant in his oral evidence to the tribunal said:-

"CLAIMANT: my backside just empties. That can happen 2 or 3 times a week. If I eat a lunch it can happen. 70% when I go to the toilet, it's soft, not diarrhoea."

On the odd occasion it comes as diarrhoea and too quick to get to toilet. That has happened maybe 2 or 3 times a week. It comes on average like that at least once a week."

The examining medical practitioner in his report said:-

"The problem here is the URGENCY of defecation ie if he does not get to the toilet, the diarrhoea comes and control is lost. This loss of control can be coped with if he eats sensibly and has easy toilet access.

Only occasionally does he get caught short.

Has little effect on daily living provided he is careful with his eating."

It is clear that in these circumstances the question being asked by the Chairman of the assessor recorded in paragraph 5 was one which sought to elicit evidence in relation to whether the claimant lost control of his bowels. It was not a question designed to assist the tribunal understand the medical evidence.

14. The question was also a request for a direct opinion upon a crucial issue. The answer the tribunal got was not surprisingly in the form of evidence. It is clear from the reasons that the tribunal relied on what they described as the advice of the assessor but as I have indicated it seems to me that what the assessor gave was more than advice. By entertaining what was evidence which ought not to have been elicited by the tribunal chairman I find that the tribunal erred in law and their decision must be set aside.

15. Mr Neilson also submitted that the tribunal erred in law in respect that urgency can amount to a loss of control. In that connection he referred me to what was said by the Commissioner in paragraph 16 of CIB/14332/96 

"My decision is however a precedent for the ruling that the expression "loses control of bowels" can comprehend a situation where a claimant does not in fact "mess himself", provided he is able immediately to rush to a nearby lavatory."

That decision of the Commissioner was dated 7 April 1997 and postdated the tribunal hearing. However the effect of the tribunal decision was to excluded the possibility of urgency amounting to a loss of control. It is possible that the sense of urgency that the claimant in this case has might upon full consideration of the evidence not amount to a loss of control. However simply to exclude it as the tribunal did here does in the light of the later Commissioner's decision mean that they have erred in law. Thus the decision is set aside for that reason also.

16. In remitting the case to a freshly constituted tribunal I direct them to consider the loss of control descriptors in relation to the activity of continence in the context of the situation comprehended by the Commissioner in paragraph 16 of CIB/14332/96. They should have regard to what I have said in relation to the role of assessors and also have regard to the directions I gave in CSIB/85/96 which are recorded at page 152 of the bundle.

17. Miss Diviney on behalf of the claimant submitted to me that I could make the decision myself on the same findings in fact. However I do not consider that this would be appropriate and I consider that it is preferable that the evidence is led again so that it can be focused in the context of the decision above to which I have referred.

18. The appeal succeeds.

(Signed)

D J MAY QC
Commissioner
10 December 1997

