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1. My decision is as follows:

1.1 The decision of the Social Security Appeal Tribunal held at Swansea on 28th October 1996 is erroneous in point of law: see paragraphs 9 and 10 below.

1.2 Accordingly I set it aside and, as it is not expedient for me to give a decision on the claimant's appeal from the adjudication officer's decision, I refer the case to a differently constituted Social Security Appeal Tribunal for determination.

1.3 I direct the Social Security Appeal Tribunal which rehears this case to conduct a complete rehearing and in particular: 

To consider the claimant's incapacity from 25th January 1996 (the date from which he was found not incapable of work) down to the date of hearing. The burden of proof is on the adjudication officer to show that the claimant was not incapable of work on 25th January 1996, but is on the claimant to show incapacity from any later date (see paragraph 15 below).

To consider first his condition overall in order to decide whether or not he satisfies the all work test for all or part of the period being considered (see paragraph 12 below).

Then, if necessary, to consider whether at any stage the periodic effects of his condition were such that he was in a period of incapacity as defined by section 30C(1) of the Social Security Contributions and Benefits Act 1992 (see paragraph 13 below).

Finally, if necessary, to consider whether he is to be treated as incapable of work under regulation 27(c) of the Social Security (Incapacity for Work) (General) Regulations 1995 as it stood prior to its amendment from and including 6th January 1997 (see paragraph 14 below).

2. The claimant was incapable of work from 1990. As he did not have the necessary contributions, he did not receive a contributory incapacity benefit. Instead he received Income Support on the basis that he was not required to be available for work and with the benefit of the disability premium included in the calculation of his applicable amount. The claimant's capacity was assessed in relation to his award of credits. Following the completion of a self-assessment questionnaire and a medical examination, an adjudication officer decided that the claimant was not incapable of work from and including 25th January 1996. The claimant appealed against that decision to a tribunal which, by a majority, dismissed the appeal. The claimant now appeals to the Commissioner with the leave of the tribunal chairman. The adjudication officer supports the appeal.

3. The adjudication officer's decision on the claimant's incapacity triggered a review of his award of Income Support. The claimant also appealed to a tribunal against that decision, again unsuccessfully. That decision is also under appeal to the Commissioner and my decision on that appeal bears the reference CIS/758/1997.

Evidence
4. The claimant's symptoms are of dizziness and vertigo and there is a possibility that his diagnosis may be of Menière's disease. In view of the intermittent nature of the symptoms the adjudication officer awarded only six points on the all work test in respect of difficulties sometimes experienced with rising from sitting and bending and kneeling. In this respect the adjudication officer differed, as the officer was entitled to do, from the opinion of the examining doctor which was that the claimant had difficulties with rising from sitting, but not with bending and kneeling. 

5. The claimant did not attend at the hearing. However, he was represented by a solicitor. The tribunal had a written statement from the claimant and two reports from his GP. One report was in the form of a written report most of which was couched in terms that were too general to be applied directly to the precise terms of the all work test. This was written at the request of the solicitor. The provenance of the other report is unknown and it was not until the hearing that the solicitor was aware that it existed. It was on a form produced by the local CAB and gave a series of short answers to questions followed by a selection of the descriptors under the all work test which the doctor considered appropriate.

Adjournment and natural justice
6. In view of the claimant's absence, his solicitor requested that the tribunal should adjourn to visit the claimant at his home rather than turn him down without being seen and questioned personally. However, the majority decided that: "We feel able, however, to decide this case on the material before us, including the advice from our Medical Assessor who indicated that it would be very unusual for someone to have the persistently severe attacks of vertigo claimed by the appellant." The chairman dissented and recorded that, in view of the strongly supportive evidence from the GP, he was unwilling to dismiss the appeal without hearing the claimant.

7. The claimant's representative has argued that the tribunal wrongly exercised its discretion to adjourn and that a breach of the rules of natural justice occurred, because (a) the solicitor did not have time to assimilate or clarify the medical report which was shown to her for the first time at the hearing and (b) the claimant did not attend the hearing. If it had been necessary to make decisions on these points, I would have held that (a) the GP's report was short and supportive of the claimant's appeal and could easily have been assimilated by a solicitor at the hearing, and (b) that there was no error of law in the balancing exercise undertaken by the majority in deciding whether or not to adjourn. As I have decided that the tribunal's decision was erroneous in law in a number of other respects, I do not need to go into these issues in detail, as any error which did occur will be remedied by the rehearing. 

8. If the claimant wishes to request a domiciliary hearing of his appeal, it will save further delay if this request is made directly to the regional office of the tribunal before the case is relisted for hearing so that a decision may be given on the application.

The period in issue before the tribunal
9. The tribunal explained its reasons as follows: 

"the most accurate picture of the appellant's condition at the relevant time (ie 25 January 1996 when he was held to be no longer incapable of work), is given by the Examining Medical Officer who saw the appellant on 15 November 1995 and produced a detailed report. Like the Adjudication Officer, however, we think it reasonable to award 3 [additional] points for bending and kneeling."

This is erroneous in law. The tribunal was required to consider the claimant's incapacity from the date of disallowance down to the date of decision: see Common Appendix to Commissioners' Decisions CIB 14430/96, CIS 12015/96 and CS 12054/96. The tribunal cannot be criticised for this error, as these decisions were made after the hearing. Nonetheless there was, as a result of those decisions, an error of law. As it is possible that the claimant may have been incapable of work from some date later than 25th January 1996, I need to consider where lies the burden of proof to show deterioration. I do so in paragraph 15 below.

Explanation for preference of the examining doctor's report
10. The claimant's representative argues that the tribunal failed to give adequate reasons for its decision and the adjudication officer agrees on the basis that the tribunal failed to explain why it preferred one piece of evidence to another. Where the only evidence before the tribunal is the claimant's self-assessment questionnaire, the examining doctor's report, the letter of appeal and perhaps some MED3 or MED4 certificates from the GP, the preference for the examining doctor's report may, depending on the circumstances of the case, require little explanation. However, in view of the nature and detail of the evidence from the GP, the tribunal should have given a fuller explanation of why the examining doctor's report was preferred to the GP's reports. In failing to do so, the decision is erroneous in law.

The proper approach to a case involving variable symptoms
11. In view of the variable nature of the claimant's symptoms, it may be helpful for me to give some guidance to the tribunal which rehears this case on how to approach the case. 

12. First the tribunal should consider those descriptors which apply where a disability is experienced "sometimes": see descriptors 5(c) and 6(c), which relate to rising from sitting and bending and kneeling. These may apply at times when the claimant is experiencing an attack, although by themselves they would be insufficient for him to pass the all work test, as they carry only 3 points each. The tribunal should also consider whether this case involves involuntary episodes of lost or altered consciousness. Such episodes may carry points, depending upon their number, frequency and distribution. Other descriptors apply where a person "cannot" perform a specified activity. However, this does not mean that they only apply where it is impossible for the claimant ever to perform the activity specified. The claimant's position must be considered overall in order to decide whether as a proper use of language it may fairly be said that he "cannot" perform the activity. This approach is reflected in the decisions which hold that the question of whether a person "cannot" perform an activity must be answered in the light of reasonableness and some regularity (see Commissioner's Decision CSIB/17/1996) and that the key consideration is whether or not a person is normally able to perform as and when called upon to do so (see Commissioners' Decisions CIB/13161/1996 and CIB/13508/1996). 

13. Second if the claimant does not pass the all work test on this basis, the tribunal should consider whether the claimant was entitled to benefit in respect of the particular days on which he was incapable of work as a result of his condition. He would be so entitled if at any time from 25th January 1996 down to the date of hearing the periodic incapacity from his attacks was such that he satisfied the definition of being in a "period of incapacity" as defined by section 30C(1) of the Social Security Contributions and Benefits Act 1992. This would occur if he was at any stage incapable of work for four or more consecutive days, and such periods are linked to form a single period if they are not separated by more than eight weeks. In dealing with this point the effect of regulation 15 of the Social Security (Incapacity for Work) (General) Regulations 1995 has to be taken into account, as this provides that a person who is incapable of work for any part of a day is deemed to be incapable of work for the whole of that day. It may be that the evidence will not be available to allow the tribunal to find that the claimant can benefit from these provisions, but, if he does not otherwise qualify for benefit, the question must be investigated.

14. Third the tribunal should consider whether the claimant should be treated as incapable of work under regulation 27(c) of the Social Security (Incapacity for Work) (General) Regulations 1995 on the basis that he suffers from a severe uncontrolled or uncontrollable disease. This will require the tribunal which rehears this case to investigate in detail (a) the nature, severity, frequency and disabling effects of his condition, (b) the beneficial effects and any side-effects of her medication, and any changes in that medication, and (c) any specialist investigations and their results. Regulation 27 has been amended from and including 6th January 1997 and the provision to which I refer has been removed. However, it was in force on the date from which the claimant was found not incapable of work and it must, if necessary, be considered. On the wording of the regulation, the decision is to be made by a doctor approved by the Secretary of State. However, as a result of the decision of the Divisional Court in R. v. Secretary of State for Social Security, ex parte Moule, that part of the regulation is ultra vires and the decision may be made by an adjudication officer or, on appeal, by a tribunal.

15. The tribunal must deal with the case first as one in which the burden is on the adjudication officer to justify the incapacity decision as at 25th January 1996. If the tribunal decides that the adjudication officer has satisfied the burden of proof as at that date, this becomes the status quo and the burden thereafter is on the claimant to establish incapacity from a later date.

Conclusion
16. There must, therefore, be a complete rehearing of this case before a differently constituted tribunal. My jurisdiction is limited to issues of law, so my decision is no indication of the likely outcome of the rehearing. The tribunal will decide afresh all issues of fact and law on the basis of the evidence available at the rehearing in accordance with my directions in paragraph 1.3 above.

Signed

E Jacobs
Deputy Commissioner 
27 October 1997 

