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Decision
1. My decision is as follows. It is given under section 23(7)(b) of the Social Security Administration Act 1992.

1.1 The decision of the Chester Social Security Appeal Tribunal held on 8th May 1997 is erroneous in point of law: see paragraphs 11 and 19 below.

1.2 Accordingly I set it aside and, as it is not expedient for me to give a decision on the claimant's appeal from the adjudication officer's decision, I refer the case to a differently constituted tribunal for determination.

1.3 I direct the tribunal that rehears this case to conduct a complete rehearing and in particular: 

The tribunal shall first determine the period over which it has jurisdiction. That period begins with the effective date of the decision under appeal, which in this case was 14th November 1996. If it has subsequently been decided that the claimant is incapable of work, the tribunal's jurisdiction runs to the beginning of the period covered by that subsequent determination. Otherwise, the tribunal's jurisdiction runs down to the date of the rehearing.

The tribunal shall consider the claimant's incapacity from 14th November 1996 for the whole of the period within its jurisdiction: see the Common Appendix to the decisions of the Commissioner in CIB/16092/1996, CIB/90/1997 and CIB/2073/1997.

The tribunal shall determine whether the adjudication officer has shown grounds to review and to revise the decision that the claimant was incapable of work. If the adjudication officer discharges this burden, the burden is on the claimant in order to establish incapacity from a later date.

The tribunal shall have regard to the directions given in paragraphs 10, 12, 14 to 17, 22 and 25 to 28 below.

Adjudication history of the case
2. This is an appeal to a Commissioner against the decision of the tribunal brought by the claimant with the leave of a full-time chairman of tribunals. The adjudication officer supports the appeal.

3. The claimant was in receipt of Incapacity Credits when required to submit to an assessment by means of a self-assessment questionnaire followed by a medical examination and report. 

4. In the self-assessment questionnaire, the claimant asserted difficulties with the activities of sitting, standing and walking. The claimant has been diagnosed as having chronic fatigue syndrome. The examining doctor gave the opinion that the claimant was disabled in terms of the all work test only in respect of the activity of standing.

5. An adjudication officer decided that from and including 14th November 1996 the claimant was no longer incapable of work and was not to be treated as incapable of work. The adjudication officer, on the basis of the opinion of the examining doctor, awarded 3 points on the all work test. 

6. The claimant appealed to a tribunal. In her letter of appeal, she referred to the variability in the resulting from the syndrome. She did not attend at the hearing of her appeal, but her father attended and gave evidence about the fluctuation of his daughter's condition.

7. The tribunal confirmed the adjudication officer's decision.

Review
8. It appears that the claimant was treated as incapable of work under regulation 28 of the Social Security (Incapacity for Work) (General) Regulations 1995 from 29th July 1995. 

9. Neither the adjudication officer nor the tribunal made any reference to the need for a review. This is not surprising, as at the time of the adjudication officer's decision as well as at the time of the hearing of the appeal it was widely considered that there was no need for a review when the claimant's incapacity was being considered only in connection with entitlement to credits.

10. The position has now been clarified by the Commissioner in a Common Appendix to the decisions in CIB/16092/1996, CIB/90/1997 and CIB/2073/1997. The Commissioner decided that where, in a credits case, the decision under appeal is a decision that the claimant is not incapable of work and the claimant was previously treated as satisfying the all work test under regulation 28, the later decision must take the form of a review, as regulation 28 deals only with the all work test and a decision was required to deal with incapacity as a whole. See paragraph 28 of the Common Appendix.

11. I make no criticism of the tribunal for failing to consider the need for a review, as the law was only clarified later. Nonetheless, the decisions of the Commissioner operate retrospectively and the tribunal's decision was erroneous in law.

12. Where a review is necessary but has not been carried out, the omission is one of substance and not of form. However, the tribunal that rehears this case should itself deal with the issue by carrying out a review and, if appropriate, giving a revised decision on incapacity. The tribunal should not merely declare the adjudication officer's decision to be of no force or effect and leave it to the adjudication officer to give a decision in proper form. See paragraph 31 of the Common Appendix.

Variability, repeatability and fatigue
13. When a claimant has chronic fatigue syndrome, the question arises of the application of the all work test in relation to (i) the variability of the condition, (ii) its impact on a claimant's ability to perform actions repeatedly and (iii) the fatigue associated with the condition. 

Variable and intermittent conditions
14. It is convenient when considering the all work test to draw a distinction between variable and intermittent conditions. Variable conditions are conditions whose symptoms vary in intensity from time to time, perhaps with periods completely free of symptoms. Examples are back pain and arthritis. Intermittent conditions are conditions which give rise to discrete attacks followed by periods of complete remission. Examples are gout, periodic migraines and pre-menstrual tension. These two categories are not mutually exclusive. The classification is merely a convenient way of identifying the appropriate approach to take to a particular case. Some cases will involve characteristics of both types of condition. For example, asthma is likely to be characterised by variation from time to time and by intermittent exacerbations. Chronic fatigue syndrome may also involve a mixture of characteristics. In such a case, it will be necessary to consider the all work test on both bases before it can be held that a claimant does not satisfy the test. 

15. The relevance of the distinction drawn in the previous paragraph is this. In the case of variable conditions, it is appropriate to look at the claimant's condition overall across a period of time that is fairly representative of the claimant's condition as a whole. In the case of intermittent conditions, it may be more appropriate to assess the claimant separately during (i) attacks and (ii) periods of (relative) remission.

Variable conditions
16. If the tribunal considers that the claimant's condition has the characteristics of a variable condition, it should approach the case as follows.

(a) First, the tribunal should consider those descriptors that apply where a disability is experienced "sometimes": see descriptors 5(c) and 6(c), which relate to rising from sitting and bending and kneeling. By themselves these descriptors would be insufficient for the claimant to pass the all work test, as they carry only 3 points each. 

(b) Second, the tribunal should consider those descriptors that apply where a person "cannot" perform a specified activity. This does not mean that they only apply where it is impossible for the claimant ever to perform the activity specified. The claimant's position must be considered overall in order to decide whether as a proper use of language it may fairly be said that he "cannot" perform the activity. This approach is reflected in the decisions which hold that the question of whether a person "cannot" perform an activity must be answered in the light of reasonableness and some regularity (see the decision of the Commissioner in CSIB/17/1996) and that the key consideration is whether or not a person is normally able to perform as and when called upon to do so (see the decisions of the Commissioners in CIB/13161/1996 and CIB/13508/1996)." 

Intermittent conditions
17. If the tribunal considers that the claimant's case has the characteristics of an intermittent condition, it should approach the case as follows. 

(a) First, the tribunal should identify the particular days on which the claimant was incapable of work under the all work test as a result of her condition. In dealing with this point, the effect of regulation 15 of the Social Security (Incapacity for Work) (General) Regulations 1995 has to be taken into account, as this provides that a person who is incapable of work for any part of a day is deemed to be incapable of work for the whole of that day. I deal with regulation 15 in paragraphs 20 to 24 below.

(b) Second, the tribunal should decide whether the claimant was at any stage in a "period of incapacity" as defined by section 30C(1) of the Social Security Contributions and Benefits Act 1992. She will have been so, if she was at any stage incapable of work for four or more consecutive days. 

(c) Third, the tribunal should decide whether any of these periods can be linked to form a single period. This is permissible, if they are not separated by more than eight weeks. 

It may be that the evidence will not be available to allow the tribunal to find that the claimant can benefit from these provisions, but, if she does not otherwise qualify for benefit, the question must be investigated. This approach was approved in CSIB/459/1997, paragraph 14.

The tribunal decision
18. The above approach requires the tribunal to investigate the facts in detail, to make specific findings of fact about the relevant features of the condition, and to explain how and why it applied the all work test as it did. The tribunal merely recorded (and, I assume, accepted) the evidence of the claimant's father:

"He said it [her condition] fluctuated: that she could do the test but from day to day it would be different. He described her symptoms as muscle weakness, tiredness and sometimes an upset stomach. "

19. I do not underestimate the difficulty of the task facing a tribunal in a case involving a condition that has both variable and intermittent features. However, the complexities involved in applying legislation that provides no ready answer in such cases cannot be avoided. The tribunal's findings and reasons do not show that it considered all the issues arising or that it investigated the facts in sufficient detail. Its decision is thereby erroneous in law.

Regulation 15
20. It is necessary to direct the tribunal that rehears this case on the relevance of regulation 15 of the Social Security (Incapacity for Work) (General) Regulations 1995. Regulation 15 provides that:

"A person who at the commencement of any day is, or thereafter becomes, incapable of work by reason of some specific disease or bodily or mental disablement shall be treated as incapable of work throughout the day."

21. The effect of regulation 15 is that fractions of a day are ignored for the purposes of determining whether a person is incapable of work. A claimant who is incapable of work for part of a day is treated as incapable of work for the whole day. 

22. Although the claimant's capacity for work is determined at a particular time on a particular day, in determining whether the claimant is or is not incapable of work at any particular time on any particular day, it is not possible to confine consideration solely to that time on that day. The reason lies in the proper use of language. In determining whether a person "cannot" perform a particular activity, it is appropriate to take into account how long the inability is likely to continue, whether it is likely to recur and, if so, at what intervals. 

For example: if a claimant at 2 o'clock in the afternoon on 1st April suffers an acute prolapsed intervertebral disc and becomes bedridden as a result, it could be said as a proper use of language that at that time the claimant "cannot" perform a whole range of activities in the physical disabilities section of the all work test, the scores from which would be sufficient to satisfy that test, making the claimant incapable of work. The reason is that the claimant's incapacity is an ongoing one.

However, if a claimant is unable to perform an activity at one moment, but may be able to do so in the next moment, it is not necessarily a proper use of language to say in the context of the all work test that the activity "cannot" be performed.

For example: in order to apply the all work test to a claimant who is disabled by low back pain that varies from time to time and from day to day, it is necessary to take a broader picture of the claimant than the disability on that day at that time. 

That this is correct is underlined by the existence of some descriptors that apply where a disability is experienced "sometimes": see descriptors 5(c) and 6(c), which relate to rising from sitting and bending and kneeling. If the test could be applied at a particular moment and no consideration need be given to the claimant's capabilities at any time other than that moment, the claimant would always satisfy the "cannot" descriptors and these "sometimes" descriptors would never apply.

23. So far as tribunals are concerned, regulation 15 will apply where there is a sudden onset of or recovery from an incapacitating condition, including an intermittent incapacitating condition or the incapacitating intermittent features of a condition. It does not operate to ensure that a claimant with a variable condition that incapacitates him for a part of each day must be considered as incapacitated throughout the whole of every day.

24. The interpretation of regulation 15 has been considered in the decision of the Deputy Commissioner in CIB/15482/1996, paragraphs 7-9. The Deputy Commissioner was there concerned with a fluctuating condition (backache) rather than an intermittent one. Her conclusion is, therefore, limited to the former. In respect of those conditions her conclusion is in line with that set out in paragraph 22 above, although her reasoning and the terms in which she expressed her conclusion differ.

Physical and mental disability
25. The evidence before me contains no reference to any mental features of the claimant's condition. Some claimants who have chronic fatigue syndrome are resistant to the idea that their condition is wholly or partly mental in origin. Nevertheless, the tribunal that rehears this case must determine whether the claimant's condition is entirely physical, entirely mental, or partly physical and partly mental in origin. It must then apply the all work test accordingly.

26. In so far as the tribunal is concerned with the period from and including 6th January 1997 is concerned, regulation 25(3) of the Social Security (Incapacity for Work) (General) Regulations 1995 as amended provides that the physical disabilities section of the all work test only applies in respect of disability from a specific bodily disease or disablement and that the mental disabilities section of the test only applies in respect of disability from some specific mental illness or disablement.

27. In so far as the tribunal is concerned with the period before 6th January 1997, the position is covered by the decision of the Commissioner in CIB/14202/1996, paragraph 7, where the Commissioner held that tribunals must ensure that disabilities for which points are awarded under the mental disabilities section of the all work test result from a mental disablement.

28. In determining the proper classification of the claimant's condition, the tribunal must have regard to any evidence put before it. It will find the advice and assistance of its medical assessor invaluable.

Conclusion
29. The tribunal's decision is erroneous in law and must be set aside. It is not appropriate for me to give the decision that the tribunal should have given on its findings of fact and it is not expedient for me to make further findings of facts. There must, therefore, be a complete rehearing of this case before a differently constituted tribunal. The tribunal will decide afresh all issues of fact and law on the basis of the evidence available at the rehearing in accordance with my directions in paragraph 1.3 above. As my jurisdiction is limited to issues of law, my decision is no indication of the likely outcome of the rehearing, except in so far as I have directed the tribunal on the law to apply.

(Signed)

Edward Jacobs
Commissioner
14th October 1998

