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1. My decision is that the social security appeal tribunal's decision given on 11 September 1997 on the question of this claimant's incapacity for work from and including 18 March 1997 was erroneous in point of law. I set it aside and for the reasons explained below substitute my own decision that the claimant was incapable of work from and after that date on the "all work test" applicable under s. 171C Social Security Contributions and Benefits Act 1992. Her proper score under the physical descriptor table in Part I of the Schedule to the Social Security (Incapacity for Work) (General) Regulations 1995 SI No. 311 on the evidence before the tribunal and their findings of fact should have been 16 points: namely the 13 they awarded, plus an additional three points for descriptor 5(c) to which I am satisfied their findings entitled her.

2. I held an oral hearing of this appeal at which the claimant was represented by John Colegate of the Torfaen People's Centre, and the adjudication officer was represented by Huw James, solicitor. I am grateful to both representatives for their very clear and helpful submissions on the point of law involved. 

3. The claimant is a lady now aged 35 who suffers from kidney trouble and arthritis. She has been on invalidity benefit, and latterly incapacity benefit, for a number of years. The aspect of her condition which is mainly relevant for present purposes is her arthritis, which affects both her spine and her knees and makes such things as standing, walking, climbing stairs, bending and kneeling very difficult for her. On 25 June 1996 a separate tribunal on an earlier appeal determined that the appropriate descriptor score for her in relation to these activities was a total of 25 points: page 114. 

4. This appeal arises out a review of her case carried out by an adjudication officer on 18 March 1997 after she had been required to undergo a further medical examination at which her disability was assessed as only 6 points. On appeal this was raised by the tribunal to 13, after a full consideration of the evidence in her case on 11 September 1997: see pages 102-106. As shown by the decision notice at page 102, those points were awarded for the activities of standing, walking, climbing stairs, bending and kneeling in view of the evidence and findings of the tribunal. Mr James very fairly and rightly made it clear that the award of those points was not challenged on this appeal. 

5. The principal ground of the claimant's appeal (see the notice of appeal dated 11 December 1997 at page 109) was that the tribunal had erred in failing to award an additional three or seven points under the descriptors for activity 5 ("Rising from sitting"). It was agreed by all parties at the outset of the appeal hearing that if I was satisfied this ground was a good one, then on the tribunal's findings the claimant would be entitled to at least a further three points, which would be bound to take her past the 15 necessary to count as "incapable of work" on the all work test for the material period. 

6. The evidence before the tribunal and their findings of fact material to this issue can be stated very shortly. Against the heading "Rising from sitting" on page 104 the chairman's note records the evidence as follows:

"Knee problems: gives out without notice. Has to pull up - or use crutches."

Elsewhere in the evidence it was recorded that the claimant suffers severe pain with arthritis of the spine, both knees and the top half of her legs. She makes use of crutches to help her get around and stand, and the tribunal accepted her evidence that she was severely disabled to the point where even with the assistance of her crutches she was unable to stand for appreciable lengths of time. 

7. The tribunal's findings and reasons on the issue of rising from sitting are recorded on page 105 as follows:

"It was contended on behalf of the claimant by her representative that the claimant has a problem rising from sitting as her knee gives out without notice. It transpired, however, that the claimant is able to get up from a chair with the help of her crutches."

8. Despite the finding implicit in this sentence that the claimant did have difficulty in getting up unaided, no points were awarded for the rising from sitting descriptors. The apparent justification for this, recorded in the "summary of grounds" on page 102, was the comment that "the claimant is able to get up from a chair using her crutches."

9. Mr Colegate argued, and I accept, that the record shows the tribunal to have accepted the claimant's evidence that because of her knee problems and arthritis she needed at least sometimes to use her arms to pull herself up from a sitting position: either by holding on to something like a table, or by holding on to her crutches and using them for leverage. This, and the findings of the tribunal, therefore embodied acceptance that she was not always able to rise from a sitting position in an upright chair without holding on to something as well. Consequently, in his submission, it was plain that on the tribunal's findings either seven points under descriptor 5(b) or three points under descriptor 5(c) ought to have been awarded for the claimant being unable, or at least sometimes unable, to rise from sitting to standing without holding on to something. 

10. That proposition was initially accepted by the adjudication officer in a written submission dated 2 May 1998 at pages 117-119. There it was accepted (in my view correctly) that what was recorded by the tribunal in their statement of facts and reasons amounted to acceptance that the claimant had a problem with rising from sitting; and that their reference to "getting up from a chair with the help of her crutches" amounted to a finding that she sometimes needed to "hold on to something" so as to be within the terms of descriptor 5(c) which attracted three points. 

11. However on further consideration as set out in an additional submission dated 4 November 1998 at pages 124-125, the adjudication officer changed to contending that the claimant was not entitled to any points for "rising from sitting" after all, in view of the tribunal's finding that she was able to do this with the aid of her crutches. This was on the ground that reg 25(2) as in force from 6 January 1997 required her to be assessed as if anything she could manage to do with crutches gave her "no problems", by virtue of the requirement that she should be assessed "as if she were wearing any prosthesis with which she is fitted or, as the case may be, any aid or appliance which she normally wears or uses": her crutches being for this purpose an aid "used", even if not "worn", by her. 

12. This argument was maintained by Mr James, who submitted that the intention of reg 25(2) was plain that aids normally "used" should be taken into account as well as things "worn" such as fitted artificial limbs; and that to give practical effect to the reference to "using" an aid or appliance in the final words, the earlier phrase "as if she were wearing" must be read as also including a reference to "using" in appropriate cases, which in the present context must include the use of crutches. 

13. Mr Colegate countered by saying that even if it was right to include such things as crutches in the ambit of reg 25(2) which appeared to be much more concerned with the kind of prostheses or appliances that were worn or fitted, the assumption it laid down was in general terms only, and should not be read as overriding the specific activity definitions and individual descriptors in the table itself. Where these expressly said what could and could not be assumed to be used for the purposes of assessing the particular disability, that was conclusive as to what was being tested. He relied on this passage from the Commissioner's decision in case CIB 5654/97, dealing with the activity of "Sitting in an upright chair" and what assumptions the amended reg 25(2) required one to make when applying the test:

"Apart from the fact that the grammar, notwithstanding the final 6 words, nonetheless seemingly requires the aid or appliance to be worn, I do not consider that this provision can be used in a manner which essentially alters the nature of the activity which is under assessment: sitting in an upright chair without arms is not the same activity as sitting in a cushioned chair." 

(The argument had been about whether the claimant should be assessed with or without the aid of a special cushion she habitually used to prop herself up or prevent discomfort.) 

14. Mr James on the other hand submitted that the principle as there stated by the Commissioner was not correct, and should not be followed: the alteration made to reg 25(2) must have been intended to affect to some extent the way the descriptor table operated, and there was therefore nothing wrong in principle in treating reg 25(2) as overriding the more specific provisions of the table in any case where they appeared to conflict. He submitted that in consequence I was bound to read the references to "holding on to something" in the rising-from-sitting descriptors as qualified by reg 25(2) so as to mean "without holding on to something other than an aid normally used". The result should therefore be that the adjudication officer's second submission had been right and no points were applicable to the claimant under those heads.

15. I did not find this an altogether easy point to resolve; but in my judgment the correct solution is that put forward in Mr Colegate's submissions, the adjudication officer's first thoughts and the passage from the Commissioner's decision quoted above. I agree with what is said there about the interaction of the general assumption in reg 25(2) and the specific provisions of the activity and descriptor tables. The definitions in those tables were obviously carefully worked out to test medically for particular forms of physical disability, and at various points specify things that are and are not to be used as a means of identifying the type of disability more closely. 

16. For example it is I think fairly clear from the definition of the "rising from sitting" activity which specifies a chair with a back but no arms, and the descriptors which focus on whether a person is able to get upright without the additional use of their arms and shoulders to pull themselves up, that what are being tested for here are disabilities to do principally with the functioning of the legs, spine, general muscular co-ordination and balance. It would be wrong in my judgment (and contrary to the principle generalia specialibus non derogant) to allow the general words introduced into reg 25(2) to reverse the specific effect of the test by saying in effect that a person has to be treated as not having to hold on to something when in fact they do. To read the general words as limited by the special provisions of the table itself in that way does not at all deprive reg 25(2) of its useful effect: for example a person who has to wear a calliper or a body support must now be clearly assumed to be wearing it, and its effect taken into account, in determining whether they can get themselves upright from a chair without having to use their arms to hold on to something as well. 

17. For those reasons, I accept Mr Colegate's argument. As it was accepted by all parties that if I did so this would conclude the appeal in favour of the claimant, I set aside the decision of the tribunal and give instead the decision in para 1 above awarding her the additional three points for descriptor 5(c). This means that she satisfies the all work test of incapacity from 18 March 1997. The appeal is allowed and my decision substituted accordingly.
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