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Introduction 
1. This appeal by the claimant Mr. Eric Howker must be dismissed, as in my judgment there was no material error of law in the decision of the Sutton social security appeal tribunal held on 6 June 1997. In that decision the tribunal confirmed that his previous entitlement to incapacity benefit had been correctly reviewed and terminated from 5 February 1997, rejecting in particular an argument by him that he should continue to be given the benefit of an exempting provision in regulation 27(b) of the Incapacity for Work (General) Regulations 1995 SI No 311, removed when those regulations were altered by an amending instrument on 6 January 1997.

2. The only issue in this appeal, brought with my leave granted on 12 July 1999, was the validity of that alteration. I held an oral hearing at which Richard Drabble QC, instructed by Stewart Wright (legal officer of the Child Poverty Action Group, who backed the appeal as a test case from March 2000 onwards) appeared for Mr. Howker. Richard McManus QC, instructed by the solicitor to the Department of Social Security, appeared for the Secretary of State. John Howell QC, instructed by the Treasury Solicitor, appeared for the Social Security Advisory Committee, which I had directed should be joined as a second respondent to the appeal, since a principal issue was the basis on which the Committee's agreement, a necessary precondition to the amending regulations being laid before Parliament in the way they were, had been given.

3. The oral hearing stage of the appeal process in this case has been exceptionally and excessively prolonged. The case had to be adjourned on two separate occasions because of the need to join an additional party and because the unusual nature of the submissions made on both sides inevitably gave rise to a lengthy hearing. Despite the best efforts of all involved, each adjournment turned out to involve a delay of some months because of the difficulties of getting three sets of busy leading counsel and supporting teams together at the same time, even though judicial time and court space were both readily available much earlier. Finally, at the very conclusion of the last hearing, after submissions had been made both in reply and in rejoinder, the Secretary of State applied for yet further time to produce documents and an explanation (thus far unforthcoming) to justify the conduct of his departmental officials in the way the Committee's agreement to the amendments had been sought and obtained. I allowed a further month for this purpose, but when six weeks had elapsed without anything further being heard and the Commissioners' office enquired about the position, they were told that the Department was not after all intending to submit any further documents or explanation. In those circumstances I now proceed to give my decision in this case, little short of a year after it was originally directed it to be set down for oral hearing.

4. Such material as there is before me presents a disturbing picture of the way the departmental officials responsible for introducing this particular legislative change thought it adequate to behave towards the Committee, and even Parliament itself. No reasonable person could have doubted that the amendment removing the exempting provision which had benefited Mr. Howker and others was a substantive change in the law, designed to take away an entitlement that existed under the original regulations and thus adverse to their interests. Yet it was put past the Committee and thus into the Parliamentary process as an amendment of a procedural character only, neutral in its effect as regards claimants. The propriety of any statements that were caused to be made to Parliament is not of course a matter that can be enquired into or pronounced on in these legal proceedings: that is exclusively a matter for Parliament. I am however sufficiently concerned by the facts I have had to consider for the purpose of determining the legal issues on this appeal to direct that copies of this decision should be sent to the Chairmen of the Parliamentary Joint Scrutiny Committee on Statutory Instruments, and the House of Commons Select Committee on Social Security, in case they may respectively wish to consider whether any inquiry or action is needed to ensure that this important statutory advisory body, and Parliament, receive the full and objective assistance they should have from those employed in the public service. 

The background
5. The claimant is a man now aged 56 who for some years has been suffering from heart trouble with high blood pressure and general circulation problems, certified originally to be related to stress. He was accepted as having become incapable of work under the criteria then in force for sickness and invalidity benefit on 19 August 1994 and his employment finally came to an end on 15 February 1995. After invalidity benefit was replaced by incapacity benefit on 13 April 1995, he was accepted as entitled to that benefit without the need to demonstrate a score of 15 or more points under the "all work test", by virtue of the exempting provision for "exceptional circumstances" in regulation 27 of the Incapacity for Work (General) Regulations which at that time ran as follows: 

"27. A person who does not satisfy the all work test shall be treated as incapable of work if in the opinion of a doctor approved by the Secretary of State –
(a) he suffers from a previously undiagnosed potentially life-threatening condition; or
(b) he suffers from some specific disease or bodily or mental disablement and, by reasons [sic] of such disease or disablement, there would be a substantial risk to the mental or physical health of any person if he were found capable of work; or
(c) he suffers from a severe uncontrolled or uncontrollable disease; or
(d) he will, within three months of the date on which the doctor so approved examines him, have a major surgical operation or other major therapeutic procedure."
6. The provision at that time accepted as applying to Mr. Howker was paragraph (b), a substantial risk to health if he were found capable of work, as certified by the Benefits Agency doctor who examined him for the all work test on 15 May 1996: see page 127. On 28 January 1997 he was again examined for the purposes of the all work test and again failed to attain the required points to qualify for benefit by that route. On this occasion however he was not certified as qualifying for exemption under regulation 27, because the exempting condition which had previously applied to him had ceased to exist, and he failed to meet any of the three remaining conditions under the altered rule. 

7. As shown by the relevant page of the second examining doctor's report on page 57, this reflected the substantive alterations to regulation 27 which had been introduced in the meantime on 6 January 1997, reducing the "exceptional circumstances" from four to three, now specified as follows:

"27 - (1) A person who does not satisfy the all work test shall be treated as incapable of work if any of the circumstances set out in paragraph (2) apply to him.
(2) The circumstances are that – 
(a) he is suffering from a severe life-threatening disease in relation to which – 
(i) there is medical evidence that the disease is uncontrollable, or uncontrolled, by a recognised therapeutic procedure, and
(ii) in the case of a disease which is uncontrolled, there is a reasonable cause for it not to be controlled by a recognised therapeutic procedure;
(b) he suffers from a previously undiagnosed potentially life-threatening condition which has been discovered during the course of a medical examination carried out for the purposes of the all work test by a doctor approved by the Secretary of State;
(c) there exists medical evidence that he requires a major surgical operation or other major therapeutic procedure and it is likely that that operation or procedure will be carried out within three months of the date of a medical examination carried out for the purposes of the all work test."
8. The substantive changes thus made in the conditions for exemption, removing the one route to entitlement which had previously benefited Mr. Howker and other persons like him who could demonstrate substantial danger to the health of themselves or others if they were found capable of work, were also accompanied by a procedural change. This was that the determination of whether the conditions for exemption were satisfied was no longer to be by reference to a doctor's opinion: instead it was assimilated to the normal system of adjudication then applying to incapacity questions under these regulations, by an adjudication officer on the basis of medical or other evidence. The procedural change had followed the decision of a divisional court in R v Secretary of State ex parte Moule on 12 September 1996, holding the original provision (for the question to be determined solely on the opinion of a departmental doctor, without any method of appeal) to have been invalid as outside the enabling powers in the primary legislation. There was however nothing in that decision, concerned as it was with procedural questions only, that necessitated the making of such a substantial alteration of the exempting conditions themselves as to remove one of them altogether; and that fact is in my view clear beyond arguable doubt. 

9. It is therefore in my judgment a clear and irresistible inference from a comparison of the two versions of regulation 27 that the changes were introduced to achieve two quite separate purposes: first a procedural change to correct the position about who was to make the decision on whether the exempting conditions applied in a particular case; and second and quite distinctly, a substantive recasting and narrowing of the conditions themselves, quite deliberately cutting out one of them altogether so as to remove a basis of entitlement to benefit which had existed under the plain terms of the legislation up to then. That too is in my judgment a fact beyond arguable doubt, applying normal canons of construction to the actual words used and their context, which is the only relevant way of ascertaining the intention of legislation.

10. It is accepted on behalf of Mr Howker that if the new form of regulation 27 is applicable to him in accordance with its terms he can have no continuing entitlement, as on that footing the removal of his exemption was a "change of circumstances" justifying the review of his benefit as contended in the Secretary of State's written submisssions of 10 December 1999 and 23 February 2000 at pages 80-82 and 152. The only issue on this appeal is as indicated above a frontal challenge to the introduction of the substantive amendments themselves. 

11. The relevant regulation-making power is that of the Secretary of State under section 171D Social Security Contributions and Benefits Act 1992 as amended: "Regulations may provide that a person shall be treated as capable of work, or as incapable of work, in such cases or circumstances as may be prescribed". The amending regulations at issue in this case were the Social Security (Incapacity for Work and Miscellaneous Amendments) Regulations 1996 SI No 3207, expressed to be made on 19 December 1996 and coming into force on 6 January 1997. It is common ground that these were subject to "affirmative resolution procedure" under section 6 Social Security (Incapacity for Work) Act 1994, by which the statutory instrument exercising the regulation-making power "shall not be made unless a draft of the instrument has been laid before Parliament and approved by a resolution of each House". 

12. It is further common ground that these regulations were subject to the additional conditions imposed on the regulation-making power by Part XIII Social Security Administration Act 1992 ("Advisory Bodies And Consultation"). It was on these provisions, and the involvement of the Social Security Advisory Committee in particular, that the argument before me focused. The relevant provisions of Part XIII are so far as material as follows:

"170. - (1) The Social Security Advisory Committee (in this Act referred to as 'the Committee') constituted under section 9 of the Social Security Act 1980 shall continue in being by that name- 
(a) to give (whether in pursuance of a reference under this Act or otherwise) advice and assistance to the Secretary of State in connection with the discharge of his functions under the relevant enactments; …
(c) to perform such other duties as may be assigned to the Committee under any enactment. ...
(4) The Secretary of State shall furnish the Committee with such information as the Committee may reasonably require for the proper discharge of its functions.
(5) In this Act –
"the relevant enactments" means – 
(a) the provisions of the Contributions and Benefits Act and this Act … 
172. - (1) Subject - 
… (b) to section 173 below, 
where the Secretary of State proposes to make regulations under any of the relevant enactments, he shall refer the proposals, in the form of draft regulations or otherwise, to the Committee. 
173. - (1) Nothing in any enactment shall require any proposals in respect of regulations to be referred to the Committee ... if - 
… (b) [the Committee] have agreed that they shall not be referred. 
174. - (1) The Committee shall consider any proposals referred to it by the Secretary of State under section 172 above and shall make to the Secretary of State a report containing such recommendations with regard to the subject matter of the proposals as the Committee thinks appropriate. 
(2) If after receiving a report of the Committee the Secretary of State lays before Parliament any regulations or draft regulations which comprise the whole or any part of the subject matter of the proposals referred to the Committee, he shall lay with the regulations or draft regulations a copy of the Committee's report and a statement showing –
(a) the extent (if any) to which he has, in framing the regulations, given effect to the Committee's recommendation; and
(b) insofar as effect has not been given to them, his reasons why not."
13. The Social Security Advisory Committee is a body of people of great distinction and experience in public life generally, and in particular on social issues. Its reports and recommendations command the greatest respect, and are referred to as an authoritative aid to the construction of Social Security legislation: see decisions R(M) 1/83 paragraph 21; R(SB) 6/86 paragraph 9. The Committee's role under the primary legislation summarised above is twofold: in addition to the assistance they render to the Secretary of State by reporting to and advising him where prescribed by section 172, the specific requirement for the making and laying of a report on proposed legislation unless the Committee otherwise agrees is separately intended to assist Parliament in relation to the proposed legislation placed before them: see R(SB) 26/84 para 12(4). The Commissioner was there considering regulations subject to "negative resolution" procedure, but the principle enunciated is in my judgment plainly applicable to all draft regulations to which sections 172–174 apply. The dual function of the Committee was also recognised by Lord Donaldson MR in R v Secretary of State ex parte Cotton (unrep. CA, 13 December 1985) where he said:

"It is clear that Parliament was not content merely to rely upon its power to disapprove, or, as the case may be, refuse to approve, regulations, but, in this sensitive area, intended that the Secretary of State should have the benefit of the advice of a specialist advisory committee and that Parliament should itself be fully informed of any advice which it tendered. It is against this background that section 10(1) [now section 172(1)] falls to be construed."
14. As noted above, it is the primary duty of the Secretary of State under section 170(4) to furnish the Committee with such information as the Committee may reasonably require for the proper discharge of its functions. I was told by the present Chairman of the Committee, who helpfully attended for part of the appeal hearing before me, that the Committee's staff consists only of a small permanent secretariat which deals with such matters as correspondence, the administrative arrangements for meetings, minutes and so forth: the Committee does not employ its own legal or other expert staff to advise it on the content of proposals. Although there would in theory be no reason why the Committee members could not commission their own outside research and advice on any matter, in practice they are accustomed, and expect, to rely on the information and assistance provided by officials of the Department in relation to the detail and intended effects of any proposal the Department puts before them.

15. The Committee's assumption that it can rely on these officials to provide full, balanced and objective information without relevant points being withheld or obscured is in my judgment an entirely proper one, wholly consistent with the intention of section 170(4). The Committee members should be able to rely implicitly and without question on the completeness of what they are told those whose duty it is to assist them. It is quite inconsistent with the scheme of Part XIII of the Act for it to be thought otherwise. 

16. Before turning to the detail of what actually happened about the alterations to regulation 27, there is one more preliminary explanation that needs to be given. This is of the terms "adverse" and "neutral", as used in communications between departmental officials and the Committee in relation to proposed legislative changes put before them from time to time. Reflecting the thoroughly sensible idea that a consistent terminology in this area would be of assistance to the Committee members, and enable them to carry out their function more effectively by focusing more quickly on areas of potential difficulty, an agreed minute in May 1996 ("SSAC 21/96" of which a copy has been helpfully supplied to me by the Committee) defined these and related terms as follows:

"DEFINITIONS USED IN REGULATION "PACKAGES"

Introduction

1.For some time, when presenting packages of regulations to the Committee, the Department has described each item and, at the Committee's request, has added an indicator to show whether the item is technical, neutral, adverse or beneficial.
2.From time to time the use of these terms has been questioned by members - for example, an item described as beneficial may broadly fit that description but is not perhaps as beneficial as it could be.
3.It is doubtful whether the terms can invariably be applied with total precision. Some items seem to fall between descriptions and may have more than one effect, eg they could be neutral in effect on current beneficiaries but theoretically be adverse in that they preclude new claims from people who will never know that they might have been entitled.
The terms

4.The following definitions broadly describe the terms used:

TECHNICAL: 

The amending regulation simply changes a reference or corrects a spelling or cross referencing error. It has no effect on the meaning of the regulations or on claimants.
NEUTRAL:

The amendment has an effect in changing the wording but only to clarify its meaning to what it was always believed to have meant. This may arise because lawyers have realised it could mean something different. However, no one will lose or gain, the amendment simply secures what has always been the interpretation of the present wording.
ADVERSE:

This is used when existing claimants will lose money in future. It may involve only a few people and the loss may be of money they clearly should not have had - but there is a loss.
BENEFICIAL:

People will be better off by this sort of change. It may be that it prevents losses rather than producing cash gains. Equally, it may not be as entirely beneficial as it could be. Some items could be beneficial to some and adverse to others."
17. It was confirmed to me expressly that there had been no other document or agreement to modify this agreed terminology in any respect, by the time the substantive changes to regulation 27 came to be presented to the Committee some five months later. Since those changes took away the existing entitlements of Mr. Howker and other claimants in a similar position, it is obvious beyond argument that in the agreed terminology these were "adverse" amendments. The only straightforward way to present them to the Committee was as "adverse", even if the existing basis of entitlement was now considered mistaken or too generous.

18. Yet the departmental officials responsible for "policy" did nothing of the kind. Incredibly, they have at all times flatly maintained the contrary, down to and including an interruption in their own leading counsel's submissions at the appeal hearing before me (somewhat I think to counsel's surprise), by reference to what is called "the policy intention". That amorphous concept has little to do with the proper ascertainment of the intention of a piece of legislation, or for that matter the factual question of whether this particular change was "adverse" to claimants in terms of the agreed minute of 1996. It is in my view of no assistance in legal proceedings, and better left out of them altogether. It seems to have been thought here to justify an unblushing departure from the plain meaning of words and ordinary standards of behaviour in the interests of some departmental "line", which is unacceptable in any legal context. But even in terms of the department's own subjective intention, the assertions here make no sense: if the original intention was not to include the factual situation described in regulation 27(b) as a separate head of exemption, why was it ever there?

The facts
19. The sequence of the relevant events leading up to the making of the amending regulations, so far as this appears from the material before me, was as follows. 

20. On 28 October 1996, a Mr. M J Axton on behalf of the Secretary of State sent the secretary of the SSAC a set of draft amending regulations for the Committee's consideration at its next meeting on 6 November 1996, along with notes on the proposed changes and an accompanying letter. The letter, signed by Mr. Axton, was in the following terms:

"The Social Security (Incapacity For Work and Miscellaneous Amendments) Regulations 1996
The Secretary of State for Social Security proposes to introduce a package of amending regulations affecting the assessment of benefits for people who are incapable of work.
The package introduces the first changes to the legislation since the introduction of Incapacity Benefit in April 1995, and inevitably includes a number of minor tidying-up measures, including clarification of areas in which ambiguities have led to inconsistent application of the provisions. These include minor changes to the wording of some of the all work test descriptors.
The regulations also introduce a rationalisation of the categories under which people can automatically be treated as satisfying the 80% disablement condition, which applies to certain Severe Disablement Allowance claimants. As a balancing measure, people who have been assessed as 80% disabled will automatically be accepted as incapable of work under the incapacity all work test, thus removing the need for some seriously disabled people to be examined twice for the different tests.
Finally the package introduces regulations to restore the policy intention following a decision of the High Court on 11 September. The decision concerns the beneficial provision under which people who have failed to satisfy the all work test may nevertheless be treated as incapable of work if prescribed exceptional medical circumstances apply. Application of the provision was conditional on the opinion of the Benefits Agency's examining doctor that the circumstances applied. The Court decided that this requirement was not permitted by the enabling powers under which the provisions were made, and they have therefore been redrafted to allow adjudication officers to consider other medical evidence.
A set of draft regulations is enclosed with this letter. While some minor amendments may still be necessary to finalise the precise wording of the draft regulations fully express the detail of the proposed changes. A summary containing a detailed commentary on what the regulations are intended to achieve is also attached.
The Committee is asked to consider the proposals contained in the draft regulations. Officials will be available to attend the meeting on 6 November to answer any questions."
21. These documents were then duly circulated to the Committee members by the secretariat under cover of Committee paper SSAC 63/96 for the November meeting, in the following terms:

"THE SOCIAL SECURITY (INCAPACITY FOR WORK AND MISCELLANEOUS AMENDMENTS) REGULATIONS 1996
1.Attached at Annex A is a letter from the Department seeking the Committee's approval to make the above amending regulations.
2.The bulk of the proposals consists of a package of amendments to the Incapacity Benefit regulations, but the amending regulations also make changes to the rules of entitlement to Severe Disablement Allowance. The changes are linked in that some people would in future be passported onto Incapacity Benefit as incapable of work under the "all work" test by virtue of having already satisfied the 80 per cent. disablement test for Severe Disablement Allowance.
3.The Department's explanatory mernorandum detailing the proposed amendments is at Annex B. Members will note that the Proposal 26 on page 14 deals with the changes to the current passporting arrangements for the 80 per cent. test for Severe Disablement Allowance.
4.A draft of the amending regulations is at Annex C. In view of the number of amendments, copies of the current regulations to be amended have not been enclosed. If any member wishes to see the current regulations, please let the Secretariat know and copies will be supplied.
5.Policy officials and a doctor from BA Medical Services will be available at the November meeting to answer any questions members may have. The Committee is asked to decide whether the amendments may be made without formal referral."
22. Annex A to the Committee paper was the covering letter dated 28 October 1996, signed by Mr. Axton. Annex B was the explanatory memorandum, which went through the package of proposed amendments one by one, identifying them in each case as "beneficial amendment", "neutral amendment", "technical amendment", and so forth, giving a description of the purpose of each amendment and its effect. The full text of the explanation relating to the proposed amendment to regulation 27 was as follows:

"Proposal 11 [neutral amendment] 
Exceptional circumstances

Regulation 27 contains a beneficial provision under which people who have failed to satisfy the all work test may nevertheless be treated as incapable of work if one of the prescribed exceptional medical circumstances apply. Application of the provision is conditional on the opinion of the Benefits Agency's examining doctor that one of the circumstances applied. The High Court decided in a case heard on 11 September that the binding nature of the Benefits Agency doctor's opinion in the application of this provision was not permitted by the enabling powers under which the provisions where made.
The provisions have been re-drafted, along with the similar provision in regulation 10(2)(e), to restore the policy intention in the light of the court's decision. The new provision is more precisely defined to reflect the fact that it must be interpreted and applied by lay adjudicating authorities; but the opinion of the Benefits Agency doctor will no longer be binding on the adjudicating authorities. Although they will still be required to consider the opinion of the Benefits Agency doctor they will also be able to take into account other medical evidence which the claimant may produce."
23. Annex C was the draft statutory instrument, including the proposed amendment to regulation 27 in exactly the same terms as it eventually appeared, set out in paragraph 7 above. The principal amendments to regulation 10(2)(e) (a separate provision for exempting people with certain severe conditions from having to take the all work test at all) were to change the words "that a doctor approved by the Secretary of State has certified that he is suffering from any of the following conditions" to "that he is suffering from any of the following conditions, and there exists medical evidence that he is suffering from any of them", and the introduction of a new definition of "severe mental illness". The explanatory note at the end of the draft regulations themselves stated merely that "The Incapacity General Regulations are amended ... to make provision consistent with adjudication in respect of the exceptional circumstances for which a person who fails the all work test is to be treated as incapable of work". 

24. The Committee meeting at which all this was to be considered was duly held at 10 am on Wednesday 6 November 1996. The minutes ("SSAC minutes 12/96") record that there were present the Chairman Sir Thomas Boyd-Carpenter KBE, and nine members of the Committee: Mr A Dilnot, Mrs E Elias, Rev G H Good, Mr F Hussain, Mr A Hutton, Professor A Ogus, Dr A Stokes, Mr O Tudor and Mr R Wendt; plus the Committee Secretary Mr L Smith and his two assistants. They were outnumbered by a total of 26 officials, from three different departments concerned with various different items on the agenda. In attendance on behalf of the DSS were Mr D Brereton and 18 other officials, those concerned with Item 3 which was consideration of paper SSAC 63/96 and the amending regulations being Dr P Sawney, Mr J Langridge, Mr M Axton, Ms M Kett and Ms S Rome. 

25. The minutes record the way the proposed changes were put to and considered by the Committee in the course of the meeting as follows:

"3. THE SOCIAL SECURITY (INCAPACITY FOR WORK AND MISCELLANEOUS AMENDMENTS) REGULATIONS 1996 - paper SSAC 63/96
3.1 Mr Langridge explained that the Department's proposals were in two parts: changes to the Incapacity Benefit (IB) regulations, and an amendment to the categories of people automatically treated as satisfying the 80 per cent. disablement test for Severe Disablement Allowance (SDA).
3.2 Members noted that the IB amending regulations included a definition of "severe mental illness" in the list of severe conditions conferring automatic exemption from the all-work test (AWT). Dr Sawney explained that this definition, which had been developed following wide consultation with interested groups such as the Royal College of Psychiatrists, was currently contained in guidance. The need to prescribe the definition in regulations arose from a recent High Court decision that regulations could not make the opinion of the BAMS doctor binding on the Adjudication Officer (AO), and reflected the fact that the provision would now need to be interpreted and applied by lay adjudicating authorities.
3.3 On proposal 8, members pointed out that the wording of the draft amendment did not achieve the Department's intention to restrict consideration of the disqualification provisions to cases where the claimant had refused to accept treatment recommended by their own doctor. Mr Axton agreed and said that the wording would be changed. He also confirmed that the change to the current definition of treatment was intended. This change was beneficial in that it would allow disqualification to be considered only where claimants refused treatment which would be likely to make them capable of work. The Chairman asked that the revised wording be referred to the Committee.
3.4 Members queried whether the Department's description of some of the amendments as neutral in effect was correct. The Secretary reminded the Committee that this categorisation had been agreed as applying where the proposed amendment confirmed current practice and was intended to prevent any other interpretation being placed on the regulation.
3.5 In reply to questions from members, Dr Sawney explained that the prescribed exceptional circumstances were intended to cover people who were clearly incapable of work, but who would fail the AWT because their condition did not currently lend itself to a functional assessment of incapacity. As with the amendment to the exempt categories, the change was being introduced following the High Court decision that the opinion of the BAMS doctor on the existence of exceptional circumstances could not be made binding on the AO. The amendment removed the reference to people who, because of disease or bodily or mental disablement, would be at "substantial risk" if found capable of work, but people who fell into this category would be covered by other provisions within the AWT. For example, a person recovering from coronary disease might be functionally able, but if on a medical assessment they were considered to be still at risk, they would be covered by the "uncontrolled disease" provision.
3.6 The Chairman noted that the proposed new definition of the "consciousness" activity did not appear to cover dizziness or vertigo, although a person who suffered from such disabilities could find it difficult to work. Dr Sawney said that the intention had been to ensure that the consciousness category covered only the more extreme cases, such as epileptic or similar seizures. Other problems, such as dizzy spells, were covered functionally in the AWT. If a person was incapacitated, for example, by dizziness, to the point where they were unable to walk, climb stairs etc. this would be reflected in their scores for those particular activities. Similar arrangements applied to other common conditions which were not separately categorised, such as shortness of breath.
3.7 Mr Langridge informed the Committee that around 3,500 people would no longer be automatically passported through the SDA 80 per cent. disablement test after the proposed change. However, more than 8,500 were expected to benefit from the measure, as they would not have to undergo two separate tests (the 80 per cent. disablement test and the AWT). The Department had no data on which to base an estimate of savings, but, assuming that 50 per cent. of those who would no longer be passported through the 80 per cent. test would fail the test at medical examination, programme savings were expected to be less than £5 million a year by 1999/2000. Administrative savings were estimated at less than £¼ million a year. The main purpose of the proposals was to simplify the medical test arrangements. Passporting those who satisfied the SDA 80 per cent. disablement test through the AWT created a more logical structure, and the requirement for some people to take two tests had been very unpopular. The current arrangements also meant that some of those passported through the 80 per cent. test were not disabled to that degree.
3.8 In discussion, members expressed the view that, as the numbers involved and the expected savings were so small, it was doubtful that the proposed restriction of passporting criteria was worthwhile. There was likely to be a strong lobby against the proposal. It appeared that the largest group adversely affected would be people receiving the middle rate care component of Disability Living Allowance. It could be argued that day care needs, rather than the need for care both day and night, were more relevant to a person's capacity for work.
3.9 Members decided that the proposal to restrict passporting criteria for the 80 per cent. disability test in SDA should be formally referred. Formal reference of the IB amending regulations would not be required, but the Department would provide an amended draft of these regulations to the Committee before approval was considered."
26. Following the Committee's decision to require a formal reference of the proposal to restrict entitlement to severe disablement allowance, the department decided to remove that proposal from the amending regulations altogether so as not to hold up the remainder. Mr Axton informed the Committee secretary of this on 7 November 1996, and on the following day submitted the department's final draft of the regulations incorporating this and one or two other minor modifications, none of which affected regulation 27. The covering letter dated 8 November 1996 concluded: 

"I would be grateful if you could confirm at the earliest opportunity that the Committee is content for the regulations to proceed. In the meantime please let me know if you need any more information."
27. There is no dispute that at some point shortly after that, the confirmation requested was in fact given on behalf of the Committee, though the exact form in which this was done has not been produced. On the basis of the Committee having agreed that the draft regulations in their final form did not have to be the subject of a formal reference or report under sections 172–174 Social Security Administration Act 1992, the draft instrument was laid before Parliament in the House of Lords on 2 December 1996. On the following day, 3 December 1996, it was considered by the Joint Committee on Statutory Instruments and in that Committee's 5th Report of that date (1996-7 HL 21, HC 29-v), these regulations were included in the draft affirmative instruments to which the Joint Committee had determined that the special attention of both Houses did not require to be drawn for procedural fault or any other reason. 

28. On 17 December 1996 the regulations came before the House of Lords on consideration of the Joint Committee's report, in a debate occupying a total of 17 minutes: HL Deb cols 1484-1489. In the course of that debate, the responsible government minister made the following statement (cols 1487-8), in response to concerns which had been expressed about the amendments to regulation 27 and in particular the removal of the exempting condition under regulation 27(b):

"Nevertheless I hope that I can persuade the Noble Baroness and the Noble Earl that their fears and those of outside organisations regarding regulation 27 are ill-founded. As I said earlier, the reason we have had to take the steps outlined in regulation 27 relates to a recent decision of the High Court. That ruling means that the exceptional medical circumstances provision must now be applied by lay adjudicators where we previously thought it should be applied by the BAMS doctors. That lay adjudication can be applied without any need for medical input, yet the judgments themselves, as the Noble Baroness clearly explained, require medical judgment. Therefore, it is important to ensure that such judgments are based on medical evidence. 
We should not lose sight of the fact that the provisions need to be considered only where people have failed to satisfy the all work test. They are intended to cover "exceptional circumstances". The provisions were intended to be applied by qualified medical experts. We now feel that they need to be more precisely defined in the light of the court's ruling that an adjudication officer, a lay adjudicator, ought to make the decision. 
The regulations previously referred to a "severe uncontrolled or uncontrollable disease". Medically such a disease would have potentially life-threatening consequences. That was reflected in the guidance for examining doctors. The amendment defines this "exceptional circumstance" provision more precisely in the light of the High Court judgment. But we are satisfied that it will not exclude anyone whom we originally intended to be covered. We are redefining the provision more precisely in the light of the court's decision. But, as I said, it is not our intention that anyone who would have been covered originally should now be excluded."
29. The amending regulations were then approved by the House of Lords and subsequently by the House of Commons, and having thus passed through the Parliamentary affirmative resolution procedure were made by the Secretary of State on 19 December 1996, to come into force on 6 January 1997. 

30. On 20 December 1996 the Child Poverty Action Group, which was one of the organisations that had expressed concerns, wrote to the Secretary of the SSAC to enquire about the basis on which the Committee's agreement had been given to dispense with a formal reference and report on the removal of the exempting condition in regulation 27(b), which the CPAG understood to have been the paragraph most relied on by claimants and to represent an important safeguard. The Secretary's reply dated 3 January 1997 was as follows:

"Thank you for your letter of 20 December about the Incapacity for Work and Miscellaneous Amendment Regulations and, in particular, regulation 27. Committee members questioned officials very closely about the changes to reg. 27 when the proposals came to them in November last. The explanation they gave was consistent with the reply which Lord Mackay of Ardbrecknish gave to the House of Lords on 17 December (OR columns 1487–1489). On this assurance about the reasons for, and intentions of, the proposed amendment, the Committee decided not to seek to have the proposals formally referred. However, as you know, it asked for the SDA changes to be referred and we have received your helpful comments on that issue. I hope this is helpful."
31. At the appeal hearing Mr Howell for the SSAC confirmed, having taken express instructions, that the Committee itself had no further material than that now before me to show how this change in the regulations had been considered and dealt with. Moreover the individual members of the Committee who had been at the meeting were (understandably) not now able to recall the details of this particular amendment, or whether they had themselves been left under any misunderstanding as to its purpose or effect. The Secretary's letter of 3 January 1997 was, so far as could now be recalled, not written to record any expression of view by the Committee members themselves in response to the CPAG's query; though it did of course accurately reflect his own understanding, he having been present himself at the meeting and the person responsible for minuting the Committee's discussion on its behalf. 

32. In response to my further queries I was told that it was not the practice to ask departmental officials to withdraw while the Committee members deliberated, so that the consideration of whether to require a reference and report on the amendment to regulation 27 would have taken place in the presence of the officials who advised the Committee on this proposal. Further, no independent advice had in fact been taken on it; the Committee would not have been supplied at the meeting with the old form of the regulation, so as to make a comparison from which the detail of the substantive changes and the full effect of the removal of regulation 27(b) would have been apparent; and the confirmation of the Committee's agreement to the amending regulations being laid before Parliament without a reference and report under sections 172–174 would have been communicated to the department by the Secretary within 24 hours of the final version of the draft being received, and without further deliberation on the details of the proposal by the Committee themselves. 

33. Both Mr Howell and Mr McManus confirmed on instructions that, as was demonstrated by what happened about the amendment to the proposal for severe disablement allowance, if the Committee had indicated that they wished there to be a reference on the substantive amendment to the exempting conditions in regulation 27 there could have been no argument about this, and there would have been no mechanical difficulty in separating it off from the other proposals. The likely consequence would have been that it would have been taken out of the draft statutory instrument, and thus at least delayed for a period of some weeks or months while the Committee's normal process of consultation, consideration and reporting took place.

34. It is now necessary to record some findings of fact, to give a clear basis for considering the legal position and the submissions made to me about it. In my judgment the factual material before me establishes the following, in each case on a clear balance of probabilities. 

(1) The Committee members were materially misled by what they were told by the departmental officials about the proposed amendment of regulation 27. In particular they were misled by the statements made in Mr Axton's letter of 28 October 1996 and the explanatory memorandum on "Proposal 11: [neutral amendment]", telling them that the purpose and effect of the amendment was only to cope with the procedural consequences of transferring the decision on exemption from the all work test to an adjudication officer instead of a doctor in the wake of the decision in ex parte Moule, and that the changes were "neutral" in their effect on claimants in that no existing entitlement under the regulation would be taken away. 

(2) Those statements were untrue, and obviously so to anyone who looked at the old exempting conditions in conjunction with the new ones. The decision to remove the old regulation 27(b) as a separate head of exemption cannot have been other than deliberate, to take away an existing basis of entitlement actually being awarded on the opinion of the department's own doctors. 

(3) Those statements were made by the departmental officials responsible for them with the intention that the Committee should act on them in deciding whether or not to give their agreement that a reference and report on the proposed amendment was not necessary; and were made with a view to securing such agreement.

(4) The misleading impression given by the written statements was not corrected by any adequate explanation of the substance of the change to regulation 27 in the course of the meeting itself: the reference to the removal of the "substantial risk" exempting condition recorded in the minute at para 3.5 leaving the continuing, and misleading, impression that any person whose entitlement currently arose by reason of that provision would instead continue to be entitled under some other provision of the redrafted regulations, and that all was related to the procedural changes necessary following the High Court decision.

(5) The Committee members with entire propriety and good faith accepted and acted on the misleading statements and assurances made to them, and gave their agreement on that basis. 

(6) Finally, I consider it the proper inference to draw from the Committee's obvious concern as shown by minutes 3.4 and 3.5, the factual explanation given by Mr Smith's letter shortly after the event which I accept as accurate, and what in fact happened over proposal 26 (severe disablement allowance, the one amendment described to them as "adverse"), that they would not have acted as they did if the amendment to regulation 27 removing the exempting condition of which most advantage had been taken by claimants had been correctly presented to them as the adverse amendment it was, but would then have required it to be the subject of a reference and report along with proposal 26; and I so find.

35. Mr Drabble more than once made clear that it was not being alleged on behalf of Mr Howker as a matter of fact that the Committee had been misled deliberately by departmental officials into giving their agreement, and that he was not asking me to make any finding to that effect. On the material before me, I leave that as an open question. The department's own internal documents must show how such misleading statements (in which more than one and probably several officials must have had a hand) came to be made by accident, or by a series of accidents left uncorrected, if that was indeed what happened; but as noted above nothing by way of documentary or other explanation has been supplied to me, despite the suggestion at the conclusion of the hearing that it would. At lowest, no adequate regard has been paid to the explicit warning given to the Secretary of State in ex parte Cotton, supra (per Glidewell LJ, page 29 of the Court of Appeal transcript) about the need for proper compliance with the consultation provisions to enable the Committee to fulfil its functions. But more than that: the net impression, I regret to have to say, is of a piece of extremely sharp practice in the dealings of departmental policy officials with the Committee, for which no satisfactory explanation (indeed no real explanation of any kind) has been put forward. On the basis of the case as argued however, that aspect is not for me to carry any further. 

The legal issues
36. The starting point for considering the legal issues is therefore that the Committee's agreement was signified to the amending regulations being presented to Parliament by the Secretary of State without the reference and report otherwise required under sections 172 –174, but the giving of that agreement as regards regulation 27 had been induced by material misrepresentation on the part of officials acting on his behalf. Does that mean the amendment must be held invalid, as Mr Drabble contended, on the basis that the "agreement" to it had been based on a material misunderstanding, even though not induced by fraud? Or can no challenge to the amended regulation now be mounted, as Mr McManus and Mr Howell contended, on the basis that it was not for me to look behind the apparent agreement of the Committee, at any rate after the regulations themselves had passed through the affirmative resolution procedure and been expressly approved by both Houses of Parliament before being made by the Secretary of State?

37. The effect of the Committee's apparent agreement is the only relevant question. By the time of the hearing before me it had become common ground, in my view entirely rightly, that there could be no possibility of challenge to the amended regulation 27 on any other ground, such as the Secretary of State having acted outside the scope of the enabling power in section 171D Social Security Contributions and Benefits Act 1992 or any other express or implied limitation on the use of that power, such as irrationality.

38. I reject first a major submission put forward by Mr McManus on behalf of the Secretary of State that it would be wrong for me to entertain a challenge to the validity of the amended regulation 27 at all, given that it had received the express approval of both Houses of Parliament under the affirmative resolution procedure and that a major part of the challenge was based on the Social Security Advisory Committee having been misled by certain statements made to them by officials, when statements to similar effect had been made by the Minister in Parliament itself. So, said Mr McManus, any acceptance by me that the Committee had been misled would involve impugning the correctness of something said in Parliament, which would be contrary to Article 9 of the Bill of Rights 1688.

39. I reject these submissions as ill-founded because in my judgment a Commissioner charged with determining a statutory appeal on a question of law, like any other court of law charged with a similar function, has beyond all doubt both the jurisdiction and the duty to determine where the relevant boundaries of the law lie; and this must necessarily involve determining the validity or otherwise of any relevant piece of subordinate legislation on which the issue as to private rights in the case before him depends. The undoubted jurisdiction of all courts of law to determine questions of the validity of secondary legislation made in purported exercise of powers delegated by Parliament is clear on the highest authority: see for example Hoffman la Roche v Secretary of State [1975] AC 295 at 354G where Lord Wilberforce said:

"That an attack can be made on a statutory instrument for want of power needs no demonstration, and I agree with your Lordships that it makes no difference, for this purpose, that the instrument has been laid before and approved by the two houses of Parliament."
40. There is no constitutional impropriety in this. The judiciary uphold and give effect to the absolute supremacy of the primary legislation passed by Parliament, by ensuring that the executive to whom subordinate legislative powers are entrusted do not exceed the limits of those powers. That necessarily involves the courts having to consider, in an appropriate case, whether the express or implied limits of the powers have actually been exceeded notwithstanding that Parliament itself may have been induced to approve, or not to query, a particular instrument under the affirmative or negative resolution procedure. It also necessarily involves that in all cases where excessive legislation has in fact been approved or allowed to go through, Parliament itself will have been to some extent "misled" by the subordinate legislation being presented to as proper when in fact it was excessive. 

41. However the possibility of Parliament having being misled is of itself neither a reason for nor against the court determining the validity of a piece of secondary legislation. Consistently with Article 9 of the Bill of Rights, the questioning or affirming of statements made in Parliament is simply not a matter for the courts at all. Their function consists only of seeing whether the limited legislative power Parliament has conferred by primary legislation has been exceeded in the particular case, or not. That is solely a question of ascertaining the proper scope of the delegated legislative power, in accordance with well recognised principles of statutory construction applied to the primary legislation conferring it: cf. per Lord Hoffman in R v Wicks [1998] AC 92 at 117 B-D. By seeking to suggest as he did on behalf of the Secretary of State that the department's own Minister may have made statements in Parliament which could be alleged to be misleading, and to draw me into making comparisons between anything there said and separate statements made by different people outside Parliament, as a means of excluding consideration of the effect of those separate statements on the legal questions I have to decide, Mr McManus it seemed to me stood constitutional principle on its head. The right course is for me to take no account of anything said by the minister in Parliament in reaching my decision, the circumstances of this case being far outside those where it is proper for a court to have regard to ministerial statements as an aid to statutory construction. The jurisdiction, and duty, of Commissioners to determine relevant questions of the validity of subordinate legislation in their specialised area of the law is likewise beyond all doubt on the highest authority: see CAO v Foster, [1993] AC 754 per Lord Bridge, with whom their Lordships unanimously agreed; and the decision of Mr Commissioner Edwards-Jones QC already referred to in R(SB) 26/84 at paragraph 25, making the point that Commissioners have no discretion in the matter.

42. In my judgment, for the reasons also given by Mr Commissioner Edwards-Jones QC in that case, compliance with the requirements of what are now sections 172– 174 of the Social Security Contributions and Benefits Act 1992 is a necessary pre-condition to any proper exercise of the Secretary of State's delegated regulation-making power in any case where those requirements apply. If they are not complied with when they should be, then the conditions under which alone the primary legislation provides for the Secretary of State to be empowered to make binding regulations have not been met, and the result is not legislation that can be recognised as effective at all.

43. The issue on which this case depends therefore resolves itself, in my judgment, to one simple question of statutory construction of what, if any, implied limitations are to be placed on the single word "agreed" in section 173(1)(b). That the construction of the terms of, and any limitations on, the scope of enabling powers in primary legislation that authorise the making of regulations by statutory instrument is not a purely literal exercise, but may involve the restriction of the bare words by reference to context or general principle, was not disputed before me and is not in my judgment open to doubt. The "irrationality" and "repugnancy" principles are examples of this: Parliament is to be taken not to have intended to authorise the misuse of delegated legislative powers beyond all rational bounds, or so as to infringe fundamental rights under other primary legislation, even though it does not expressly say so in relation to each power conferred. That is taken as read. 

44. What then are the implied limits that Parliament can be taken to have intended to be read into the word "agreed" before an apparent agreement can be taken into account under section 173(1)(b)? No counsel seriously disputed that there must be some such limits: for example if it were to be the case that the Committee's agreement had been procured by a Secretary of State as a matter of conscious deliberate fraud, no court would in my judgment accept that he could thereafter put forward his legislation as made on the basis of an effective agreement of which account should be taken for the purposes of section 173(1)(b). Fraud unravels all; he could not take advantage of the "agreement" for any legal purpose, and Parliament would be taken so to have intended. 

45. But once the concession was made that this was not such a case, and I was not being asked to make any finding that the Committee's agreement had been procured by deception, the possibility of challenge to the validity of these regulations was in my judgment for practical purposes at an end. Mr Drabble sought in strenuous and detailed argument to establish that there was a much more wide-ranging implied limitation by reference to what he said were general principles of "public law". This he said meant that when one met a word such as "agreed" in a context such as this in relation to a publicly appointed statutory body such as the Committee, it should be taken as intended by Parliament to be read in a much more special way than its ordinary general meaning. In particular, no agreement should be taken into account or recognised as effective for the purposes of section 173(1)(b) unless it, and the process leading up to it, were free of "taint" of the kind that would render it open to challenge in public law proceedings: in the case of this Committee's agreement to the new regulation 27, for having failed albeit accidentally to direct their minds, or direct them sufficiently, to all the relevant questions which might have affected their decision on whether to require a reference and report.

46. When I pressed him on what he meant by "public law principles" in the context of proceedings such as these, which at base are simply an issue over individual private rights although one of the parties is a department of state, he said that these became applicable from the simple fact that the Committee was a body constituted by statute exercising functions of a public nature, and thus potentially amenable to judicial review. In those circumstances, he submitted that all ordinary courts when determining issues of private rights whose creation or removal had involved the acts of such a body, should apply the criteria developed by the Queen's Bench Divisional Court for deciding whether to intervene in proceedings of a public nature to grant relief by way of prerogative order, and should assess the "validity" of those acts on that basis. 

47. In my judgment however that is placing far too heavy and broad a set of implied limitations on the single word "agreed" in this context. Parliament cannot possibly be taken to have intended that I or any other court concerned with the validity of a piece of secondary legislation affecting individual private rights should embark on a process of inquiry akin to judicial review into the past processes of the Social Security Advisory Committee, before determining whether what would undoubtedly be accepted in any ordinary litigation as the objective fact of their agreement should be allowed to "count" for this purpose or not. That special jurisdiction is not of course one I have or can exercise, and though the Queen's Bench Divisional Court no doubt might grant prerogative remedies in relation to the functions of the Social Security Advisory Committee in a proper case, it has not done so here. I decline to think that Parliament by using the word "agreed" intended me to embark on what would be bound to be an entirely speculative exercise on whether that Court would have ever thought right to allow such proceedings to be brought before it in relation to the Committee's decision on these regulations (now in any event completely impossible because of the lapse of time), or what, if anything, it would or might have thought fit to do or say about it if it had. 

48. Notwithstanding the decision in R v Secretary of State ex parte AMA [1986] 1 WLR 1 which was cited to me, it is better in my respectful view to remember that the basis of, and reasons for, the exercise of that special jurisdiction to grant remedies of a public law nature are different from those governing the general function of any court to determine questions of the validity of subordinate legislation in issue before it, even though such questions do of course arise relatively frequently in true "public law" proceedings where such remedies are sought against local authorities and the like. Otherwise, the use of phrases such as "certiorari to quash" in relation to the exercise of subordinate legislative powers conferred by Parliament itself may lead to confusion of thought, and the suggestion that a judge in some way has discretion over whether there is a valid piece of public general legislation requiring to be given effect by the authority of Parliament, which is constitutional heresy: see the passage from Sir William Wade's Administrative Law cited with approval by Lord Hoffman in R v Wicks, at p.121G–122B. Parliament cannot in my judgment have intended that question to depend directly or indirectly on the discretionary decision of any judge; still less on speculation about what that decision might be. 

49. For those reasons, I do not consider that I need to refer further to the many authorities on judicial review which were cited to me and I reject the submission that there should be implied into section 173(1)(b) a requirement of anything other than the objective fact of an agreement on the part of the Committee of which account would be taken in a court of law on ordinary legal principles, whatever the reasons the Committee had chosen to give it. Since the Committee are simply a body of individuals who act as natural persons and are not constituted as a separate artificial legal personality having only limited ways in which it can act in the eyes of the law, no question can arise over whether the agreement actually given in this case was "ultra vires" as something outside the ability of the Committee to give.

50. Accordingly, there being no other arguable ground in my view for holding the tribunal's decision erroneous in point of law, this appeal is dismissed. As all sides are well represented and aware of the issues, I abridge the time for applying for leave to appeal against this decision under regulation 33 of the Commissioners' Procedure Regulations to one month instead of three.

Signed

P L Howell
Commissioner 
4 May 2001 

