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1. The adjudication officer's appeal is allowed. The decision of the Sutton social security appeal tribunal dated 27 February 1997 is erroneous in point of law, for the reasons given below, and I set it aside. The case is referred to a differently constituted social security appeal tribunal for determination in accordance with the directions given in paragraph 22 below (Social Security Administration Act 1992, section 23(7)(b)).

2. The adjudication officer's decision under appeal, issued on 6 November 1996, was described as follows on form AT2:

"This decision is given in respect of [the claimant's] claim for incapacity credits. The test of incapacity for work in respect of [the claimant] from and including 13.4.95 is the all work test. The own occupation test is not applicable from that. This is because she has been incapable of work for 196 days in the spell of incapacity preceding 13.4.95.

She cannot be treated as incapable of work from and including 5.11.96 because none of the exempt conditions apply.

She does not satisfy the all work test from and including 5.11.96 because she has not reached [the required 15 points, the total points being 13 from physical descriptors].

Therefore she is not incapable of work and cannot be treated as incapable of work because there are no exceptional circumstances."

The claimant had become incapable of work on 19 October 1991. She did not satisfy the contribution conditions for entitlement to sickness benefit, but had apparently been accepted as incapable of work for the purposes of credited contributions since 1991.

3. The claimant appealed against the adjudication officer's decision, writing that she had been examined by Dr P, an medical examiner, on 1 February 1996 and been certified unfit to work. She was at a loss to understand how the examination by Dr C in October 1996 could reach the conclusion that she was fit for work. Her condition had not improved. She later submitted a letter from her GP and a report of X-rays in November 1996.

4. The appeal tribunal conducted a "paper hearing" as the claimant had opted against an oral hearing. The claimant's appeal was allowed and it was decided that she was not incapable of work from and including 5 November 1996 (following the handwritten original, rather than the typed version). The appeal tribunal's reasoning was based on the claimant's contention that she had already met the all work test in February 1996. It decided that the burden of proof was on the adjudication officer to show that there were grounds under section 25 of the Social Security Administration Act 1992 for reviewing the claimant's entitlement to incapacity credits and that the adjudication officer had not indicated the reasons for carrying out the review or produced evidence of a change of circumstances.

5. The adjudication officer now appeals against that decision with leave granted by the appeal tribunal chairman. An oral hearing of the appeal was held, at which the adjudication officer was represented by Mr Jeremy Heath of the Office of the Solicitor to the Department of Social Security and the claimant was represented by Mr Paul Stagg of counsel. I am grateful to those representatives for their well-focused submissions and for the earlier comprehensive written submissions for the adjudication officer and the claimant.

6. The initial ground of the appeal had been that the appeal tribunal was wrong to hold that review was necessary in a credits case. In the light of the common appendix to my decisions CIB/16092/1996 and CIB/90/1997 ("the common appendix"), that ground was abandoned. The case put for the adjudication officer in the most recent written submission, dated 13 August 1998, was that the adverse assessment under the all work test in November 1996 constituted a relevant change of circumstances under section 25(1)(b) of the Social Security Administration Act 1992 and that, on the evidence before it, the appeal tribunal erred in law. It was required to deal with the question of review and, if satisfied that the award of only 13 points by the adjudication officer on 5 November 1996 was proper assessment, was bound to conclude the a ground of review had been proved.

7. It was common ground before me that, in a credits case where there has not previously been an assessment under the all work test, either the carrying out of the assessment by the adjudication officer or an adverse assessment on the test would amount to a relevant change of circumstances under section 25(1)(b). Thus, whether such a case was one where the incapacity started before 13 April 1995, where review is not possible, or one where the incapacity started on or after 13 April 1995, where review of the adjudication officer's decision on incapacity is necessary, the change brings the statutory deeming of incapacity to an end. In paragraph 31 of the common appendix I held that if the adjudication officer failed to deal with such questions, on appeal a tribunal should conduct any necessary review itself.

8. Mr Stagg submitted that I was wrong in that. He said that if an adjudication officer purported simply to make a revised decision in a situation where it was necessary to identify a ground of review before there was any jurisdiction to give a revised decision, on appeal the tribunal should do no more than declare the decision to have been given without jurisdiction. It was not appropriate for the appeal tribunal to carry out the review, under section 36 of the Social Security Administration Act 1992 or any other powers. Mr Stagg said that the approach taken in overpayments cases (that if the adjudication officer could not show that a valid review had taken place, an appeal tribunal should not carry out the review: see R(SB) 7/91 and R(IS) 2/96) was the right one in all cases where a review is necessary. He argued that much of Tribunal of Commissioners' decision CSIS/137/1994 was obiter and that the decision of the Deputy Commissioner in CIB/165/1997 on this issue was wrong. Suffice it to say that Mr Stagg's submissions did not persuade me that paragraph 39 of the common appendix was wrong. In my judgment, the appeal tribunal's decision cannot be supported on this particular basis.

9. It is then necessary to consider the position where, prior to an adverse assessment under the all work test, the claimant in a credits case has had a favourable assessment under the test. I should say that it is not entirely clear that the claimant's examination by Dr P in February 1996 was in connection with an all work test assessment. Mr Stagg did not have any documents to confirm that that was so, although he knew there had also been a claim for disability living allowance. Nor did Mr Heath have any documents or information showing whether or not there had been an all work test assessment following the medical examination in February 1996. He was able to say, though, that where a claimant passed a first all work test assessment, a decision would be given by an adjudication officer. For then not only would the basis of incapacity for work change from deeming to actual satisfaction of the all work test, but the claimant would no longer be required to provide medical evidence of incapacity (see regulation 28(2)(a) of the Social Security (Incapacity for Work) (General) Regulations 1995 and regulation 31(2) of the Social Security (Incapacity Benefit) (Transitional) Regulations 1995). An adjudication officer's decision would be necessary to underpin that change. It seems likely that there was an all work test assessment following the medical examination in February 1996, otherwise there would have been a rather long gap from April 1995 before the first assessment was carried out. However, that is a matter of fact that can be investigated before the final decision is given in this case.

10. I proceed for the moment on the assumption that there had been an earlier favourable assessment by an adjudication officer under the all work test, as the appeal tribunal seems to have found, or at least assumed. Mr Heath submitted that the assessment carried out by the adjudication officer on 5 November 1996, in which the score on the all work test was calculated at 13 points, was a relevant change of circumstances, in that the score on the previous assessment must have been 15 points or more (only physical descriptors were in issue). He submitted that the assessment by the adjudication officer was not a merely arithmetical exercise of allotting points to the descriptors chosen by the examining medical officer. The adjudication officer had to take into account all the evidence, including the claimant's answers on the IB50 questionnaire and any medical evidence from the claimant's GP, before awarding points. Thus, he said, the process did not fall foul of the well-established principle that the existence of a medical opinion which differs from some previous opinion does not in itself constitute a relevant change of circumstances (see R(S) 6/78, R(S) 4/86 and CSIS/137/1994, paragraph 29 of the appendix). The adjudication officer's assessment was a conclusion that as at its date the claimant's actual condition was properly described in terms of the points awarded. If the award of points differed from an earlier assessment that indicated a difference in the actual condition of the claimant or that the earlier assessment was made under a mistake of fact. In either case, if the difference was between 15 or more points and fewer than 15 points, there was a ground for reviewing the earlier decision that the claimant was incapable of work. It was implicit in Mr Heath's submission that if an appeal tribunal accepted the correctness of the current award of points, it should find a ground of review proved.

11. Mr Stagg accepted that the assessment by the adjudication officer under the all work test did not automatically follow the examining medical officer's report. But he submitted that it was impossible to separate the adjudication officer's award of points from the conclusion that the person in question was or was not incapable of work. The structure of the legislation was such that, when the all work test applied, the failure to score sufficient points to satisfy the test entailed a failure to satisfy the test of incapacity for work. Therefore, he submitted, applying the existing principles on review, the mere award by the adjudication officer of less than 15 points, when on a previous all work test assessment 15 points or more had been awarded, did not amount to a relevant change of circumstances. The adjudication officer had to consider the earlier assessment, with its specific award of points, and ask whether there was sufficient evidence since that assessment to show that there had been a change in the condition of the claimant represented by those points or that the previous assessment was based on mistake or ignorance as to the claimant's condition. Mr Stagg submitted that that entailed, first, that the adjudication officer should look at all the evidence, especially the relevant examining medical officers' reports, relating to the two assessments, to ask if there was sufficient evidence of a change in or mistake as to the claimant's actual condition. It also entailed that if the adjudication officer's decision was challenged on appeal, the appeal tribunal had to be provided with all that evidence in order to make its own judgment on those questions.

12. On this point I prefer Mr Stagg's submissions. It follows from what I held in the common appendix that, where there has been an adjudication officer's decision that, on an assessment under the all work test, the claimant is incapable of work, that decision has a continuing effect. Thus, a subsequent decision that the claimant is not incapable of work can only take effect on a review of the earlier decision. That is so just as much where the earlier decision was given in the context of potential entitlement to contribution credits as where it is given as part of a decision on income support or incapacity benefit. There is a clear distinction from the situation dealt with in the common appendix, where a claimant had previously been deemed to satisfy the all work test, when the carrying out of the all work test assessment for the first time amounts to a relevant change of circumstances because it removes the statutory basis for the deeming continuing. Where the operative decision that a claimant is incapable of work was given following an actual all work test assessment, the mere existence of a subsequent report from an examining medical officer or of a subsequent unfavourable all work test assessment does not in itself amount to a relevant change of circumstances or indicate that the operative decision was given under a mistake as to a material fact. That would be to confuse the outcome of a review with the establishment of grounds for carrying out a review.

13. Mr Heath relied in particular on paragraph 47(2) of the appendix to CSIS/137/1994, where the Tribunal of Commissioners was summarising the correct approach to disputed review decisions under the invalidity benefit regime:

"The tribunal should determine first whether it has been shown to their satisfaction that the claimant was at the date of the review no longer incapable of suitable work, by the relevant test (R(S) 3/90, R(S) 11/51 paragraph 5, R(S) 2/78). If the answer is no, they should set aside the adjudication officer's decision on this question and hold the purported review ineffective as the ground for it had not arisen. If the answer is yes, they should check the terms of the current award to confirm that it was based on an assumption of continuing incapacity, so that the change in the claimant's condition represents a change of circumstances to justify a review. They should then consider whether the review has in fact been carried out properly."

That reasoning partly reflects what the Tribunal had said in paragraph 25 of the appendix, when discussing the scope of regulation 17(4) of the Social Security (Claims and Payments) Regulations 1987:

"If the condition [in regulation 17(4)] about the `requirements for entitlement' on which the relevant award is based turns out not to be satisfied (either at the starting date of an award or subsequently), then the award itself is bound either to have been based on a mistake of fact or law, or to depend on the continuance of circumstances which have materially changed. In particular we are unable to see how the requirements for entitlement under an award, having initially been satisfied, could cease to be so without this also representing a relevant change of circumstances within the normal provisions for review."

14. Mr Heath submitted that that reasoning required that if an adjudication officer or an appeal tribunal, looking at the evidence of a claimant's current condition, was satisfied that the claimant scored less than 15 points from physical descriptors on the all work test, there must be a ground of review of a previous decision that the claimant was incapable of work having satisfied the all work test. I disagree. The approach approved by the Tribunal of Commissioners in CSIS/137/1994 does not warrant looking at the evidence of the claimant's current condition in isolation from the evidence on which the previous decision that the claimant was incapable of work on the all work test was based. Indeed, the Tribunal of Commissioners specifically referred to the requirements for entitlement ceasing to apply and to the claimant being no longer incapable of work. That indicates a comparison of the present with the past. I accept that as a matter of practice an appeal tribunal may start, as indicated by paragraph 47(2) of the appendix to CSIS/137/1994, by asking whether it has been shown to its satisfaction that the all work test is not satisfied at the date of the adjudication officer's assessment. However, in considering whether that has been shown, the appeal tribunal must consider and give proper weight to the evidence on which the previous decision was based. Nor do I think that the intention in paragraph 47(2) was to lay down a rigid rule for all cases rather than a generally acceptable approach, subject to any special features in the particular circumstances of cases.

15. Some cases will be straightforward. The new examining medical officer's report or other evidence may clearly point to particular improvements in the claimant's abilities and the reasons for the improvements. Other cases will not be so straightforward. The new examining medical officer's report may paint a very different clinical picture from the previous report, with the implication that the previous report over-emphasised the claimant's problems at the time. The appeal tribunal would have to consider, in the light of all the other evidence, whether it was satisfied (the burden of proof being on the adjudication officer) that the new report accurately described the claimant's condition. Or there may be cases where the clinical picture painted in the two reports is substantially the same, but there are differences in the opinions of the examining medical officers about particular descriptors. For instance, there might be similar clinical findings on limitations on the claimant's walking ability, and similar statements by the claimant about actual walking, yet the first examining officer has ticked the box for "cannot walk more than 200 metres without stopping or severe discomfort" and the second has ticked the box for "cannot walk more than 400 metres". That makes the difference between 7 points and 3 points and could easily on its own make the difference between a total of 15 or more and of less than 15. In such circumstances, an appeal tribunal (and an adjudication officer) should think very carefully before concluding that the points to go into new all work test assessment are 3 and not 7 and being satisfied that the all work test is not met. Such circumstances (which I do not attempt to define with any precision at all) may well point to the proper starting point being consideration of whether it has been proved that there has been a change in the claimant's condition or a mistake by the first adjudication officer as to some material fact. Then, the principle (approved in CSIS/137/1994) comes into play that the expression of a new medical opinion is not itself a relevant change of circumstances, but may be evidence of an actual change of circumstances or a mistake of fact.

16. Thus, I reject Mr Heath's submission that the appeal tribunal in the present case erred in law in not accepting that the adjudication officer's award of 13 points on the all work test assessment of 5 November 1996, if accepted by the appeal tribunal as justified on the evidence of the claimant's current condition, demonstrated that a ground of review existed.

17. Did the appeal tribunal nevertheless err in law in determining the appeal against the adjudication officer on the grounds that he had not established any grounds to review the previous decision that the claimant was incapable of work, having not addressed the issue or referred to section 25 of the Social Security Administration Act 1992? Mr Stagg submitted that it did not, even I think on the basis that I rejected his primary submission on the jurisdiction of the appeal tribunal as I have done in paragraph 8 above. He said that it was open to the appeal tribunal to take the view that the adjudication officer had come forward with insufficient evidence to make out a ground of review and to decide that the existing adjudication officer's decision should remain in operation. It was a reasonable exercise of the appeal tribunal's discretion to proceed in that way, rather than adjourning for further evidence to be produced of the nature of the earlier decision when the all work test was passed. Mr Stagg submitted that there would be no prejudice to the adjudication officer, or to the public interest, in the appeal tribunal's taking that course, because the adjudication officer was left free to carry out a proper process of review on a proper ground.

18. I do not accept that submission. One of the difficulties in the present case is that there was a "paper hearing", as neither the claimant nor the adjudication officer had requested an oral hearing. Neither the claimant nor a presenting officer were present and consequently the appeal tribunal did not have the opportunity of looking at documents from the claimant's file or discussing the question of review directly with the parties. I think that the matter can be tested in this way. Assume that there had been an oral hearing, during which the appeal tribunal had expressed the view that the decision issued by the adjudication officer on 6 November 1996 was one which could only be made after identification of a ground of review of the earlier adjudication officer's decision that the claimant was incapable of work having passed the all work test. Could the appeal tribunal have refused to receive evidence of the nature of that earlier decision and to listen to a submission from the presenting officer about what would be a ground of review and simply have decided as it did on 27 February 1997? I think that to have done so would have breached the principles of natural justice, in that it would have deprived the adjudication officer of a fair opportunity to state his case. If so, when the appeal tribunal at the paper hearing correctly identified the question of review as central, I consider that it was obliged, consistently with the principles of natural justice, to adjourn in order to give the adjudication officer the opportunity to come forward with evidence and submissions of law to support a ground of review of an identified decision. There could well be a prejudice to the public interest in requiring the adjudication officer to start the process of review all over again, because in cases involving the payment of benefit, if there was not a suspension of payment by the Secretary of State, benefit determined in the review to have been wrongly paid might be irrecoverable.

19. Perhaps it is putting the natural justice point in a different way to say that when a substantial new point emerges at a paper hearing, the case will cease to suitable for a paper hearing. The parties should at least be given the opportunity of dealing with the point in written submissions and of requesting an oral hearing in the changed circumstances. Of course, adjudication officers have access to skilled advice on the law. They cannot expect to be treated too tenderly by appeal tribunals if they take a legally wrong approach to a case. In the present case, the claimant had expressly raised in her appeal the point about having already passed the all work. But I do not consider that this is a case where the adjudication officer can be said already to have had a fair opportunity to put forward a case on the question of review. The appeal tribunal erred in law in coming to a decision on 27 February 1997, instead of adjourning.

20. Accordingly, the appeal tribunal's decision of 27 February 1997 must be set aside. Mr Stagg submitted that I should substitute a decision to the same effect as that decision. He said that for practical purposes it would be better for the matter to go back to an adjudication officer, to carry out the process properly, than to go back to another appeal tribunal. For similar reasons to those I have given above in relation to the appeal tribunal, I consider that it would not be proper for me to substitute a decision. The adjudication officer could legitimately have expected the oral hearing of the appeal to the Commissioner to be limited to questions of law.

21. The claimant's appeal against the adjudication officer's decision issued on 6 November 1996 is therefore referred to a differently constituted social security appeal tribunal for determination in accordance with the following directions.

22. There must be a complete rehearing on the evidence presented and submissions made to the new appeal tribunal. Assuming that the adjudication officer wishes to maintain the conclusion that the claimant was not incapable of work from and including 5 November 1996, he should produce a fresh written submission dealing with all the necessary issues. That should include evidence of the basis of the decision that the claimant was incapable of work which was operative immediately before 5 November 1996. If it is the case that there was an adjudication officer's decision that the claimant was incapable of work, having satisfied the all work test after the medical examination in February 1996, the adjudication officer should make a full submission on the ground of review of that decision which is relied on, including the evidence and information required by paragraphs 14 and 15 above. The new appeal tribunal must then apply the approach set out in paragraphs 11 to 15 above. If the new appeal tribunal concludes that there was no earlier adjudication officer's decision that the claimant was incapable of work following the satisfaction of the all work test, then it must apply the appropriate principles as set out in decisions CIB/90/1997 and CIB/16092 and their common appendix. In either case, the new appeal tribunal must apply the "down to the date of the decision" principle, and the claimant and her representative will wish to take that into account in considering what evidence to put forward to the new appeal tribunal.

(Signed)

J Mesher 
Commissioner
4 November 1998

