Commissioner's File: CIB 3839/98
Mr Commissioner Howell QC
26 November 1999 

DEDDFAU NAWDD CYMDEITHASOL 1992-98
SOCIAL SECURITY ACTS 1992-1998

APEL YN ERBYN DYFARNIAD TRIBIWNLYS NAWDD CYMDEITHASOL YNGHYLCH CWESTIWN CYFREITHIOL
APPEAL FROM DECISION OF SOCIAL SECURITY APPEAL TRIBUNAL ON A QUESTION OF LAW 

DYFARNIAD Y COMISIYNYDD NAWDD CYMDEITHASOL
DECISION OF THE SOCIAL SECURITY COMMISSIONER

Cais am/ Claim for: Incapacity Benefit
Tribiwnlys/ Appeal Tribunal: Cwmbran SSAT 
Dyddiad/ Tribunal date: 19 February 1998

[GWRANDAWIAD/ ORAL HEARING]
1. In one of the earliest cases to come before the Commissioners on incapacity benefit (CIB 13161/96, 27 March 1997) attention was specifically drawn to the failure of the "all work test" to deal fairly or adequately with the special problems of people who suffer from certain serious but intermittent disabling conditions. Such conditions may make a person incapable in all normal senses of going out and getting any job, but the "descriptor table" now used as the only means of assessment can still produce a "point score" of little or nothing with the result that they have to be counted, artificially and contrary to the fact, as fully capable of work. Two and a half years is more than enough time for any government to have repaired such a major flaw, and it is an unhappy and unsatisfactory state of affairs that nothing effective has yet been done about it.

2. While the regulations remain as they are, tribunals and administrative decision makers are of course obliged to apply them, flaws and all; and it cannot be a ground for criticising their decisions that the mechanical answers produced have little to do with a fair assessment of a person's true working ability. The present case is an example of this. The claimant is a young woman now aged 34 who has for many years suffered from chronic and incapacitating migraine attacks and related headaches. The many medical investigations carried out have failed to pinpoint a cause, though a fractured skull she suffered in her early years may have been a factor. She used to work as a shop assistant but ten years ago was forced to give this up, because her migraine attacks and headaches made it impossible for her to work reliably. There is no short term cure for her condition and the cumulative effects of the pain she has suffered over the years (and some past analgesic treatments) mean that it has now become chronic. 

3. All of this is accepted by the department. Their own examining doctor recorded in his report on page 67 that the headaches from which she suffers are debilitating; "On an average she is out of action over 3 to 4 days every week ... and I feel that she cannot be employed on a regular basis". Nevertheless because the "all work test" as applied to her actual physical abilities produced no score she was found to be fully capable of work, and the tribunal on 19 February 1998 felt obliged to confirm this: pages 88-101. 

4. Her appeal against the tribunal's decision is brought with the leave of the chairman. I held an oral hearing, at which the claimant appeared and the main submissions on her behalf were presented by Dr. John Sleigh, a retired physician and family friend. The claimant herself and her parents also addressed me about factual aspects of her case. Claire Robinson of Counsel, instructed by the solicitor to the Department of Social Security, appeared for the Secretary of State.

5. As already noted the application of the "all work test" to the claimant's physical abilities produced a score of zero, as recorded by the adjudication officer on page 69. This reflected the claimant's own answers on the questionnaire form she filled out on 18 November 1996 at pages 21-39, and also the examining medical officer's assessment on 25 April 1997, carried out so far as I can see entirely properly in terms of the regulations and recorded in his report at pages 41-68. On that evidence, there can be no doubt that the adjudication officer reached the only possible decision under the regulations. The claimant herself put her finger on the real problem in the first sentence of her notice of appeal to the tribunal on page 70: "The decision to stop my benefits is unjust on the grounds that the stock questions asked at my examination had no relevance to my condition." But unfortunately for her and many other people with intermittent disabling conditions, it is the "stock questions" that the regulations make mandatory to govern whether a person has to be treated as "capable of work" for benefit purposes or not.

6. Her appeal to the tribunal was supplemented with a number of letters in support of her case, including further medical evidence and a letter from the British Migraine Association drawing attention to the particular difficulties for migraine patients under the all work test regime. She also gave detailed oral evidence about the effects of her condition to the tribunal, in the course of what was obviously a most carefully and thoroughly conducted hearing recorded in the chairman's note at pages 89 -96. 

7. In what I also consider a very careful and clear explanation of their reasons for rejecting her appeal they explained (page 101) that the all work test had to be applied, and correctly identified the major issue for their consideration as being whether the length and severity of the migraine attacks and headaches suffered by the claimant could be held to incapacitate her from performing the physical descriptors, as they put it "to such an extent that this is the normal state of affairs". In adopting a test of reasonable practicality for whether she could be said to perform the physical descriptors on a normal basis or not, the tribunal were in my judgment acting entirely correctly in accordance with the regulations and all the relevant decisions of Commissioners on this subject.

8. They were also in my judgment entirely correct in rejecting for the reasons they gave in para 3 on page 101 the two contentions made to them and repeated before me, first that the nature of the claimant's condition must qualify her for 15 points in any event for the "consciousness" descriptors in para 14 of the Part I of the table for physical disabilities; and second that there had been an error in not applying in Part II of the table (mental disabilities), which might have qualified her for additional points. 

9. As developed on her behalf before me by Dr. Sleigh, the argument on the first of these points was that because this claimant's migraine attacks occur at least once a month and while they last are so severe that the pain obliterates her ability to concentrate on anything else, this should for practical purposes be regarded as an "involuntary episode of lost or altered consciousness" so as to qualify her for 15 points under descriptor 14(c). He drew my attention to the decision of a Commissioner in case CSIB 14/96, and criticised the tribunal for failing to hold that the claimant's episodes of pain amounted to episodes of "altered consciousness" in view of that decision. 

10.However that criticism was in my judgment misplaced, since under the altered form of the regulations applicable at all material times to the present case (though not to the earlier case he cited) the only losses or alterations in consciousness that can now qualify for an award of points are those relating to the activity redefined from 6 January 1997 as "Remaining conscious without having epileptic or similar seizures during waking moments": 1996 SI No 3207. There is no evidence in the present case to suggest that the pain the claimant and other migraine sufferers undoubtedly do experience is similar in nature or effect to an epileptic "seizure". The tribunal's dismissal of this point on the ground that "migraine attacks cannot be equated with epileptic fits, or similar seizures" appears to me to be accurately focused and entirely correct. 

11.On the second point Dr. Sleigh contended that because the claimant's migraine was as he put it a "neurological condition" it should for that reason have been treated by the tribunal as a mental illness and the descriptors in Part II of the all work table applied. That contention appears to me to prove too much. In the sense being used by Dr. Sleigh all pain is a "neurological condition" whether it be suffered in the head, the lower back or any other part of the body: but the undoubted fact that all pain is experienced through the central nervous system sending signals back to the brain does not mean that all pain sufferers are thereby mentally ill or mentally disabled for incapacity benefit purposes. 

12.By reg. 25(3)(b) Social Security (Incapacity for Work) (General) Regulations 1995 SI No. 311 it is a condition of any award of points under Part II of the table that the person's incapacity to perform the activities listed must arise "from some specific mental illness or disablement". Part II of the table is thus only applicable where there is some real evidence (preferably medical evidence) that the claimant is suffering from some recognisable mental illness, disorder or disablement in the generally accepted sense of those words: cf. R(IB) 2/98 paras 6-7. That condition is not satisfied where the evidence shows only that a person suffers from migraine, even to a severe degree. Again the tribunal were in my judgment entirely right on the evidence before them to hold that while the claimant might not be able to perform or carry out certain functions contained within the mental descriptors while suffering an attack, her inability to perform them at these times was not the result of any mental illness.

13.That leaves the way the tribunal dealt with the actual evidence on the frequency and severity of the claimant's migraine attacks and headaches, and their results in terms of her ability to perform the physical activity descriptors. Here after some hesitation I accept the submissions of Miss Robinson, on behalf of the Secretary of State in support of the appeal, that the way their reasoning is expressed leaves it insufficiently clear how they have dealt with the claimant's own evidence on one highly material point, and for that reason their decision has to be set aside as erroneous in law. 

14.The hesitation is caused by the fact that the tribunal did clearly, as I have said, give the claimant's case a very fair and careful hearing; and the main problem appears to be more a lack of clarity in the way they finally expressed themselves rather than any real disregard of evidence or misdirection as to the test to be applied. Nevertheless I accept that paras 4 and 5 of their stated reasons on page 101 leave it insufficiently clear whether the tribunal were accepting or rejecting the claimant's own direct oral evidence as recorded on page 91 that she suffers as many as "2 or 3 migraine attacks a week". They failed to refer to this at all in the crucial passage in para 4 on page 101, recording merely that "It is [the claimant's] own evidence provided by the letter from her GP... that the migraine attacks are now mainly pre-menstrual, and that it is only intermittently that the other headaches become more severe" - implying a much lower level of frequency. 

15.I agree with Miss Robinson that because of the importance of the actual frequency and severity of the claimant's incapacitating attacks or headaches to the question whether she could be said to be incapable on the physical descriptor test, it was incumbent on the tribunal to make more specific findings: in particular on how often she can be said to suffer an attack or headache that incapacitates her, and for how long this lasts when she does. Without such specific findings the factual basis on which the tribunal founded their conclusion in the following paragraph that there had not been periods of incapacity which would have entitled her to benefit "if only on a short term basis" is difficult or impossible to assess. For that reason I hold the tribunal's decision erroneous in point of law and I set it aside.

16.I was pressed by the claimant's parents on her behalf that if the appeal succeeded (as it has) I should if at all possible give the final decision on the case myself rather than remitting it to a further tribunal for rehearing. I do of course sympathise with their wish to have their daughter's case brought to a conclusion at once, but having reconsidered this suggestion carefully after the appeal hearing I have decided against it. This is because for the reasons already given it would not in my judgment be right to make her an immediate award of 15 points for the "altered consciousness" descriptor or to consider awarding points under the mental illness descriptors, either or both of which might have been a route to an immediate decision in her favour; and I am not for my part satisfied that the evidence on the frequency, duration and severity of her attacks is, as it stands, sufficient to point to a conclusion in her favour on the remaining physical descriptors. Thus if I were to give an immediate decision on the material before me, it would have to be that she does not satisfy the all work test; any injustice in this situation arising from what she herself called the "stock questions" on which the regulations make the test depend. Rather than do that I consider that the just course in the circumstances is to give the claimant and her advisers a full opportunity of producing further evidence at a tribunal rehearing: in particular as to the practical effects of her condition, the frequency, duration and severity of the attacks and headaches that are relied on as incapacitating her from performing the physical descriptors, and any further up to date medical evidence about the diagnosis and treatment she is now receiving. 

17.I direct the new tribunal's attention to the guidance on the assessment of intermittent conditions under the all work test given by the tribunal of Commissioners in decision CIB 14534/96, R(IB) 2/99. In particular in the context of this case they should note para 15, from which it appears that the statutory requirement as to a "day of incapacity for work" having to be a day on which a person is incapable of work according to the all work test may be read as extending to some days when a person would not qualify as incapable on that test, but would nearly do so. It would not be useful for me to try and define when this applies, and I merely direct the attention of the new tribunal to what was said by the Tribunal of Commissioners. Its application to the facts of this case is a matter for the tribunal.

18.For those reasons I allow the appeal, set aside the tribunal decision of 19 February 1998 and remit the case to a fresh tribunal for rehearing and redetermination.

Signed

P L Howell
Commissioner 
26 November 1999 

