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[ORAL HEARING]
1. My decision is as follows. It is given under section 14(8)(b) of the Social Security Administration Act 1998.

1.1 The decision of the Birmingham Social Security Appeal Tribunal held on 28th May 1998 is erroneous in point of law: see paragraphs 4 and 5.

1.2 Accordingly, I set it aside and, as it is not expedient for me to give a decision on the claimant's appeal to the tribunal, I refer the case to a differently constituted tribunal for determination.

1.3 I direct the tribunal that rehears this case to conduct a complete rehearing. In particular, the tribunal must: 

Determine the period over which it has jurisdiction. 

The tribunal's jurisdiction begins on the effective date of the decision under appeal: 14th April 1998.

In order to determine the date on which the tribunal's jurisdiction ends, the tribunal must establish whether the claimant's capacity for work has subsequently been determined. If the claimant's capacity for work has been determined after that date, the tribunal's jurisdiction runs to the beginning of the period covered by that subsequent determination. Otherwise, the tribunal's jurisdiction runs down to the date of the rehearing. The Secretary of State must inform the tribunal, either by way of an additional submission or through the presenting officer at the rehearing, whether any subsequent determination has been made and, if so, its effective date.
Determine the claimant's entitlement to Incapacity Benefit. 
The tribunal must consider the claimant's incapacity for the whole of the period within its jurisdiction: see paragraph 17 and the decisions of the Tribunal of Commissioners in CIB/14430/1996, CIS/12015/1996 and CS/12054/1996. If there is variation in the claimant's disabilities, the tribunal must follow the decision of the Tribunal of Commissioners in CIB/14534/1996.

Apply the correct burden of proof.
The Secretary of State must show grounds to review and to revise the decision awarding benefit to the claimant in accordance with the decision of the Tribunal of Commissioners in CSIS/137/1994, especially in accordance with the Appendix to that Decision. If the Secretary of State discharges this burden, the burden is on the claimant in order to establish incapacity from a later date.

Follow the guidance in paragraphs 8 and 36 to 40.
The appeal to the Commissioner
2. This is an appeal to a Commissioner against the decision of the Social Security Appeal Tribunal brought by the claimant with the leave of a Commissioner. The adjudication officer supports the appeal.

3. The adjudication officer submitted to the Commissioner that the decision of the appeal tribunal was erroneous in law and that the case was suitable to be dealt with under the fast-track procedure. This procedure allows appeals that are likely to succeed to be identified at an early stage so that the Commissioner may be able to give a decision without reasons. This procedure was not appropriate in this case, because of questions that arose over the directions to be given to the Appeal Tribunal for the rehearing of the case.

The error of law
4. The claimant wrote to the tribunal on 20th May 1998. The letter was received on 26th May 1998, two days before the hearing of the appeal. As far as I can tell, that letter was not put before the tribunal. It is filed on the left-hand tag of the tribunal's file, which is normally reserved for administrative documents that are not relevant to the merits of the appeal and are not put before the tribunal. The letter contains information that is relevant to the case and which is not recorded in the chairman's detailed notes of evidence. No doubt the claimant assumed that the tribunal would know of the letter. It did not. That was an error of law.

5. The error of law was not made by the judicial members of the tribunal. It was made by a tribunal clerk who failed to carry out properly the ancillary administrative function of placing relevant documents before the tribunal. For the purposes of natural justice, this mistake is an error of law by the tribunal: see my decision in CIB/4812/1997, paragraphs 12 to 21.

6. It is not for me to determine whether the information would have led to a different outcome if it had been read by the tribunal. That must be decided at the rehearing, where the tribunal will have the benefit of a medically qualified panel member. 

Mental stress as a factor in stopping work
7. In his letter of appeal to the Commissioner (page 18), the claimant makes the point that the tribunal was wrong to conclude that he gave up his employment as a result of mental stress. (That, of course, was a finding that was in the claimant's favour.) He says that he is still employed, but on unpaid sick leave, and that a case of racial harassment is being pursued. I deal with this point, as it will be relevant at the rehearing.

8. The relevant descriptor is 17(a) under "Coping with pressure". It applies where 

"Mental stress was a factor in making him [the claimant] stop work." 

The stress need only be a factor. It need not have been the only, or even the main, factor. Also, the descriptor refers to stopping work. In the case of a claimant who was an employee, work there refers to the performance of duties under the contract of employment and not to the continuance of that contract of employment. The tribunal correctly interpreted and applied this descriptor. There is no error of law on this count. 

Does the down to the date of the hearing rule continue to apply?
9. It is necessary to direct the Appeal Tribunal on the period over which it will have jurisdiction at the rehearing. In particular, it is necessary to determine the impact of the introduction of the new Appeal Tribunal under the Social Security Act 1998 on the period which the Appeal Tribunal must consider at the rehearing. It is surprising that, despite the detailed transitional provisions that cover many eventualities and possibilities, there is no express provision dealing with this question, which could have been easily anticipated.

10. The claimant's appeal against the adjudication officer's decision was made on 20th April 1998. At that date, the appeal was to a Social Security Appeal Tribunal and that tribunal was under a duty to consider the claimant's capacity for work from the effective date of the adjudication officer's decision to the effective date of the next operative decision on the claimant's capacity. If necessary, this involved considering the claimant's capacity for work down to the date of the hearing. This is why the rule is usually known as the down to the date of hearing rule. See the decisions of the Tribunal of Commissioners in CIB/14430/1996, CIS/12015/1996 and CS/12054/1996.

11. On 21st May 1998, the Social Security Act 1998 was passed. It provided that, in appeals made on or after that date, Social Security Appeal Tribunals and Disability Appeal Tribunals 

"shall not take into account any circumstances not obtaining at the time when the decision appealed against was made."

See paragraph 3 of Schedule 6 to the 1998 Act, inserting sections 22(8) and 33(7) into the Social Security Administration Act 1992. No reference was made to appeals that had been made before 21st May 1998. So, the down to the date of hearing rule continued to apply in those appeals.

12. On 6th September 1999, the Social Security Appeal Tribunals ceased to have jurisdiction in respect of Incapacity Benefit appeals. Their functions in respect of those appeals were transferred to the new (and nameless) Appeal Tribunal constituted under Chapter I of Part I of the Social Security Act 1998. See section 4(1) of that Act and article 2(c)(i) of the Social Security Act 1998 (Commencement No. 9, and Savings and Consequential and Transitional Provisions) Order 1999.

13. Section 12(8)(b) of the Social Security Act 1998 provides that, in deciding an appeal under section 12, an Appeal Tribunal 

"shall not take into account any circumstances not obtaining at the time when the decision appealed against was made."

14. Section 12(1) only applies to decisions made by the Secretary of State under section 8 or 10 of the Act. The decision in this case was not made by the Secretary of State or under the 1998 Act. However, the Schedule 14 to the No. 9 Commencement Order contains two transitional provisions that are relevant:

14.1 Paragraph 4(1) provides that a decision made by an adjudication officer before 6th September 1999 is to be treated as if it were a decision made by the Secretary of State under section 8(1)(a) or (c).

14.2 Paragraph 6 provides that an appeal to a Social Security Appeal Tribunal that has not been determined by 6th September 1999 is to be treated as an appeal made to an Appeal Tribunal in relation to a decision of the Secretary of State under section 8.

The effect of either of these provisions is that the claimant's appeal is treated as if it were made under section 8 of the 1998 Act with the result that section 12 applies.

15. If the legislation were read literally, the result would be that section 12(8)(b) applies and the Appeal Tribunal that rehears this case must not consider the claimant's capacity for work beyond the date of the adjudication officer's decision. 

16. It would be astonishing if that were the proper interpretation of the legislation. It would mean that on 6th September 1999 the power (and duty) to consider the claimant's capacity for work beyond the date of the adjudication officer's decision under appeal was removed retrospectively (a) despite the fact that the down to the date of hearing rule was not affected under the transitory provisions of the 1998 Act and (b) in circumstances in which the time for making a claim could not be extended under regulation 19 of the Social Security (Claims and Payments) Regulations 1987 in order to allow a late claim in respect of the period that could no longer be considered.

17. My conclusion is that the Appeal Tribunal must apply the down to the date of hearing rule in all appeals in which it applied at the time when the appeal was made. The reasons for this conclusion are set out in paragraphs 19 to 35.

Why does the down to the date of hearing rule continue to apply?
18. When the case came before me on 7th September 1999, I set out my provisional conclusion on the down to the date of hearing rule together with two arguments in support of that conclusion in a Direction, inviting the adjudication officer to comment on that reasoning and to consider whether to apply for an oral hearing. The arguments were based on section 16(1)(c) of the Interpretation Act 1978 and the European Convention on Human Rights and Fundamental Freedoms, which is to be incorporated (in part) into domestic law by the Human Rights Act 1998. On 15th September 1999, the adjudication officer responded:

"I fully agree with the Commissioner's provisional conclusion, and have no further comment to make. I do not therefore wish to apply for an oral hearing."

However, on 22nd September 1999, an officer acting on behalf of the Secretary of State wrote to request an oral hearing. I granted that request and the hearing took place on 15th October 1999. The claimant was unable to attend, but the Secretary of State was represented by Mr Stephen Cooper of the Office of the Solicitor for the Departments of Health and Social Security. I am grateful to Mr Cooper for his written submission which he provided in advance of the hearing and for his argument at the hearing.

Argument 1 - Section 12 of, and Schedule 6 to, the Social Security Act 1998 read together
19. Mr Cooper argued that reading section 12 and paragraph 3 of Schedule 6 together showed that section 12(8)(b) was not retrospective. The argument was this. As paragraph 3 of Schedule 6 expressly only applied until section 12(8)(b) came into force, this showed that section 12(8)(b) only came into force prospectively. 

20. There are three difficulties with this argument. 

20.1 Paragraph 3 of Schedule 6 ceased to apply as soon as section 12(8)(b) came into force. From that date, section 12(8)(b) had to be retrospective at least so far as cases previously covered by Schedule 6 are concerned. So, section 12(8)(b) cannot be read as purely prospective with no effect on appeals lodged before it came into force. It must at least be read as retrospective to 21st May 1998.

20.2 A further difficulty is that paragraph 3 of Schedule 6 applied to all tribunals, except Medical Appeal Tribunals. This means that the argument might lead to different conclusions according to the tribunal from which the appeal came to the Commissioner.

20.3 The greatest difficulty with the argument is that it ignores paragraphs 4(1) and 6 of the No. 9 Commencement Order. It is the deeming provisions contained in those paragraphs that create the potential retrospective effect of section 12(8)(b). When this was put to him at the oral hearing, Mr Cooper argued that those provisions merely made transitional deeming provisions to allow for future decision making within the new adjudication system. They did not rewrite history. I agree with that argument. However, it is difficult to formulate in the abstract a statement of when those provisions will and will not apply. It would be undesirable to set down a formulation that, while providing the answer to the question that has arisen in this case, creates problems in answering other questions that I have not anticipated. So, I prefer to avoid creating these problems by relying on other principles.

Argument 2 - Retrospectivity
21. Mr Cooper argued that it would be unfair to the claimant if section 12(8)(b) were to operate retrospectively. He relied on the decision of the House of Lords in The Boucraa [1994] 1 All England Law Reports 20. I agree that it would be unfair for section 12(8)(b) to operate retrospectively. However, it could be argued that section 12(8)(b) would only operate retrospectively to cover dates before 6th September 1999. From and including that date, it would operate prospectively. This would mean that the Appeal Tribunal would have to apply the down to the date of hearing rule for the inclusive period from the date of the adjudication officer's decision to 5th September 1999, but from and including 6th September 1999 it would have to apply section 12(8)(b). This limitation is overcome by the third argument.

Argument 3 - Section 16(1)(c) of the Interpretation Act 1978
22. This was the first argument set out in my Direction. My reasoning has been considerably refined as a result of the discussion at the oral hearing.

23. Section 16(1)(c) of the Interpretation Act 1978 provides that:

"where an Act repeals an enactment, the repeal does not, unless the contrary intention appears,-

(c) affect any right, privilege, obligation or liability acquired, accrued or incurred under that enactment".

24. Mr Cooper argued that section 16(1)(c) did not apply for a number of reasons. (a) The rule was only a matter of procedure and did not involve a "right". There was no right to have an issue decided in a particular way. (b) The loss of the down to the date of hearing rule was not a consequence of a "repeal". (c) The question of an accrued right in social security matters was problematic. I reject those arguments. 

25. Point (a) The down to the date of hearing rule determined the period of the tribunal's jurisdiction. It gave to the claimant and to the adjudication officer a right to have all issues arising during that period dealt with at the same time at the same level of adjudication. That is more than a procedural rule. It is a question of what the tribunal had to do, not how it had to do it. 

26. Point (b) In order to decide if the loss of the down to the date of hearing rule was a consequence of a repeal, it is necessary to consider the nature and basis of the rule. The rule imposed a duty on a tribunal. In CIB/14430/1996, CIS/12015/1996 and CS/12054/1996, the Tribunal of Commissioners analysed that duty as arising as an essential incident of the nature of a claim, which continued to run throughout the period of an award. The duty on a tribunal to apply the down to the date of hearing rule carried a correlative right in the parties to the proceedings. That right was not set out in the previous legislation, but it arose under that legislation by virtue of the Tribunal of Commissioners' analysis. It accrued or was acquired at the latest when the appeal was lodged. (Under the 1998 legislation, the title and status of adjudication officer have ceased to exist. So, I refer only to the claimant. Presumably the Secretary of State as successor to the adjudication officer has acquired the rights of the adjudication officer.)

27. The Social Security Act 1998 is being implemented in stages with different benefits coming within the scheme at different times. As each benefit is brought within the new scheme, the relevant provisions of the former adjudication scheme "cease to have effect" under section 39(3) and will eventually be "repealed" under section 86(2) and Schedule 8. I can see no difference between those forms of words in the context of section 16(1). So far as Incapacity Benefit cases are concerned, the Social Security Act 1998 has repealed the legislation under which the down to the date of hearing rule arose. So, section 16(1)(c) preserves the claimant's right to have the rule applied, unless there is a contrary intention. The wording of the legislation is insufficient to show a contrary intention.

27.1 It is a principle of interpretation of legislation that the more outrageous a result, the clearer the legislative language has to be in order to produce it. The language is not sufficient to have that effect. 

27.2 Although paragraphs 4(1) and 6 of Schedule 14 to the No. 9 Commencement Order are general in their terms and wide enough to cover existing appeals, there is no express provision dealing specifically with outstanding appeals that were made before 21st May 1998 and there is no enabling provision that expressly in terms authorises regulations to be made that would take away the duty to consider the case down to the date of the rehearing.

28. Point (c) As to the use of section 16(1)(c) in the case of social security benefits, I agree with Mr Cooper that this is a relatively untested area. However, Mr Cooper cited the decision of the Court of Appeal in Chief Adjudication Officer v. Maguire [1999] 2 All England Law Reports 859, in which a right was held to have accrued to a person even before a claim was made. The section was also applied by the House of Lords in the social security context in Plewa v. Chief Adjudication Officer [1994] 3 All England Law Reports 323. For what it is worth, the jurisprudence of the European Court of Human Rights recognises some social security benefits, and certainly contributory and other non-discretionary benefits (like Incapacity Benefit), as a species of property. So, it cannot be said that I am venturing into virgin territory.

29. Authority Reference to the facts of authorities is of limited value in cases like this in which so much depends on the wording and surrounding circumstances of particular legislation. However, a case that has some parallel to this one is Colonial Sugar Refining Co, Ltd v. Irving [1905] Appeal Cases 369, to which I referred at the oral hearing. The case was commenced in the Supreme Court of Queensland. At that date, an appeal against the decision of the Supreme Court lay to the Privy Council. However, before the case was heard, that appeal had been replaced by an appeal to the High Court of Australia under the Judiciary Act 1903. Nonetheless, leave to appeal to the Privy Council was sought and granted. The Privy Council decided that the repeal had not affected the rights of parties to actions pending at the time of the repeal. Lord Macnagthen said (pages 372 to 373):

"The Judiciary Act is not retrospective by express enactment or necessary intendment. ... To deprive a suitor in a pending action of an appeal to a superior tribunal which belonged to him as of right is a very different thing from regulating procedure. In principle, their Lordships see no difference between abolishing an appeal altogether and transferring the appeal to a new tribunal. In either case there is an interference with existing rights contrary to the well-known general principle that statutes are not to be held to act retrospectively unless a clear intention to that effect is manifest."

Argument 4 - The Human Rights argument
30. This was the second argument set out in my Direction. It also has been refined as a result of the discussion at the oral hearing.

31. The State is a party to the European Convention on Human Rights and Fundamental Freedoms. The No. 9 Commencement Order was made by a Minister in the Government of the State. It is reasonable to assume that in making the Order she did not intend to do anything that was inconsistent with her State's obligations in international law under the Convention. Also, the Convention is (in part) to be incorporated into domestic law by the Human Rights Act 1998. Although that Act is not yet in force, both the Lord Chief Justice and the Master of the Rolls have said that courts should be mindful of it and pay particular attention to it: see Reichhold Norway ASA v. Goldman Sachs International (a Firm) and R. v. North and East Devon Health Authority, ex p. Coughlan, both reported in The Times on 20th July 1999. So, I am entitled to take account of the Convention in support of my interpretation of this legislation. I use it only to bolster my conclusion that section 12(8)(b) does not apply in this case. 

32. Article 6(1) of the Convention guarantees a fair hearing of an appeal. It is arguable for the following reasons that there would be a breach of this right if the Appeal Tribunal was not able to consider the appeal down to the date of the rehearing. 

32.1 A retrospective change that applied to the period before 6th September 1999 would, when taken in conjunction with the limited circumstances in which the time for making a claim can be extended under regulation 19 of the Social Security (Claims and Payments) Regulations 1987, deprive a claimant who had refrained from making a fresh claim of the possibility of securing an extension of the time for doing this.

32.2 A retrospective change that applied from 6th September 1999 could also operate potentially to the detriment of a claimant who would be unable to act by making a claim without having notice of the changes.

33. Article 6(1) is concerned with the adjudication of issues and not with the content of the rights adjudicated upon. The removal of the down to the date of hearing rule would be within the scope of Article 6(1), because the circumstances of the removal would deprive the claimant of "equality of arms" as against the other, better informed party to the proceedings. Mr Cooper accepted that, although claimants are being advised of the need to make a fresh claim to protect their position after a disallowance of benefit, this advice was not being given to claimants whose appeals had been made before 21st May 1998. It is unrealistic to expect persons in the claimant's position to keep abreast of legislative developments in social security adjudication.

34. The generality of the relevant provisions and the lack of specific reference to existing appeals permit an interpretation that is consistent with Article 6(1).

Conclusion
35. I rely on section 16(1)(c) of the Interpretation Act 1978 with the additional support of the European Convention on Human Rights for my conclusion that the down to the date of hearing rule continues to apply to this case. This approach relies on provisions that qualify or override the terms of the 1998 legislation. It is based closely on considerations directly related to the down to the date of hearing rule in order to avoid the risk of adopting reasoning that might give rise to problems in other contexts. One possible set of problems is mentioned in paragraph 20.3. Another problem would arise if the jurisdiction of the new Appeal Tribunal over outstanding appeals were treated as resting directly in section 4(1) of the Social Security Act 1998 without the need to rely on or refer to section 12. This would produce the same conclusion as I have reached, but would create problems. In particular, appeals to a Commissioner under section 14 lie only against decisions of tribunals under sections 12 or 13. Section 14 in its terms does not apply to appeals that come to the new Appeal Tribunal only by way of section 4(1).

The review rules
36. At the time when the adjudication officer and the tribunal gave their decisions in this case, it was necessary to show grounds to review the last operative decision before that decision could be revised. For convenience, I refer to these as the review rules. Those rules no longer apply. The review stage has been abolished and the Secretary of State only decides whether to revise or supersede the last operative decision.

37. On basic principle, the tribunal was reconsidering afresh what the adjudication officer had done and was doing so down to the date of hearing. This involved identifying grounds to review the last operative decision and, if they were shown, deciding whether to revise that decision. If on appeal the tribunal decided that a staged decision was appropriate, with incapacity being established for some periods but not for others, it was not necessary to find separate grounds for review at each stage, as the whole of the period within the tribunal's jurisdiction was being dealt with in a single decision.

38. At the oral hearing, I raised the question of how this was affected by the introduction of the revision and supersession rules from 6th September 1999 and whether the tribunal had to apply the new rules from that date. 

39. Mr Cooper argued that the Appeal Tribunal had to take the approach set out in paragraph 37 and that the revision and supersession rules did not apply until it was necessary to change the tribunal's decision. I accept that argument. This is what the tribunal must do at the rehearing.

40. Paragraph 4(1) of Schedule 14 to the No. 9 Commencement Order provides that decisions of adjudication officers made before 6th September 1999 are treated on or after that date as decisions of the Secretary of State under section 8(1)(a) or (c) of the Social Security Act 1998. This brings those decisions into the new adjudication scheme. It allows them to be revised or superseded by the Secretary of State and it allows appeals to be made against those decisions to the new Appeal Tribunal. It may create the impression that the tribunal at the rehearing must apply the revision and supersession rules rather than the review rules. However, that is not its effect. As Mr Cooper argued, that provision does not rewrite history.

The scope of this decision
41. This case concerns Incapacity Benefit under the Social Security Act 1998 (Commencement No. 9, and Savings and Consequential and Transitional Provisions) Order 1999. However, subject to the terms of the relevant Commencement Order, the reasoning applies as follows.

41.1 The reasoning on the down to the date of hearing rule applies to all appeals to Social Security Appeal Tribunals and Disability Appeal Tribunals brought before 21st May 1998, regardless of the benefit involved, of when that benefit was or is brought under the jurisdiction of the new Appeal Tribunal, and of whether or not a rehearing following an appeal to a Commissioner is involved. It also applies to all cases (whether by way of appeal or referral) brought before Child Support Appeal Tribunals before that date. It applies in general terms to appeals to Medical Appeal Tribunals brought before the relevant date for the benefit concerned, but additional difficulties arise which are being dealt with in other cases.

41.2 The reasoning on the down to the date of hearing rule does not apply to references on social security matters. If these are within the jurisdiction of the new Appeal Tribunal, the down to the date of hearing rule applies, as the decision is an initial decision on a claim and is not affected by any limitations on the powers of tribunals in section 12(8) of the Social Security Act 1998. For other issues concerning references in social security matters, see my decision in CIB/1442/1999, paragraphs 14 to 19. (There is no doubt that the new Appeal Tribunal has jurisdiction over referrals in child support cases.)

41.3 The reasoning on the review rules applies to all cases involving all benefits, whenever they were or are brought under the jurisdiction of the new Appeal Tribunal. No review is involved in a reference.

The basis of the Commissioner's jurisdiction
42. I also raised with Mr Cooper the question of whether I was exercising jurisdiction under section 23 of the Social Security Administration Act 1992 or section 14 of the Social Security Act 1998. When the appeal to the Commissioner was made, only section 23 was in force. That section has now been repealed. However, there is no express provision in the No. 9 Commencement Order that transfers Commissioners' appeals into section 14. 

43. Mr Cooper submitted without great confidence that my jurisdiction was now governed by section 14. Article 2(c) of the No. 9 Commencement Order brought section 14 into force "for the purposes" of Incapacity Benefit and the breadth of that language is sufficient to embrace the transfer of outstanding Commissioners' appeals into section 14.

44. I accept Mr Cooper's argument, also without great confidence, and have given my decision under section 14. There is no difference between the terms of the sections 23 and 14 so far as this appeal is concerned. However, as in other cases there will be differences, this decision must not be taken as authority on this point.

Summary
45. The tribunal's decision is erroneous in law and must be set aside. It is not appropriate for me to give the decision that the tribunal should have given on its findings of fact and it is not expedient for me to make further findings of facts. There must, therefore, be a complete rehearing of this case before a differently constituted tribunal. The tribunal will decide afresh all issues of fact and law on the basis of the evidence available at the rehearing in accordance with my directions. As my jurisdiction is limited to issues of law, my decision is no indication of the likely outcome of the rehearing, except in so far as I have directed the tribunal on the law to apply.

Signed

E Jacobs
Commissioner 
15 October 1999 

