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1. The claimant's appeal is allowed. The decision of the Blackburn Social Security Appeal Tribunal dated 4 July 1996 is erroneous in point of law, for the reasons given below, and I set it aside. The appeal is referred to a differently constituted Social Security Appeal Tribunal for determination in accordance with the directions given in paragraph 7 below (Social Security Administration Act 1992, section 23(7)(b)).

2. The adjudication officer's decision under appeal was as follows (correcting one small error on a date):

"This decision is given in respect of [the claimant's] claim for National Insurance credits.

The test of incapacity for work in respect of [the claimant] from and including [13.04.95] is the all work test. The own occupation test is not applicable from that date. This is because she has been incapable of work for 196 days in the spell of incapacity preceding 13.04.95. She cannot be treated as incapable of work from and including 04.12.95 because none of the exempt conditions apply.

She does not satisfy the all work test from and including 04.12.95 because she has not reached 15 points from physical and mental descriptors. The total points were 3 which were calculated as follows:

Cannot walk without having to stop for more than 800 metres - nil points.

Cannot stand without having to move around for more than 30 minutes - 3 points.

Therefore she is not incapable of work and cannot be treated as incapable of work because in the opinion of a doctor approved by the Secretary of State there are no exceptional circumstances."

The claimant had apparently claimed sickness benefit on 1 October 1992, but was not entitled to benefit as she had not paid sufficient contributions. She was entitled to income support. According to the adjudication officer's summary of the facts on form AT2 she was awarded national insurance credits for weeks of incapacity from and including 1 October 1992.

3. The claimant appealed unsuccessfully against the adjudication officer's decision. She now appeals, with leave granted by a full-time chairman of appeal tribunals, to the Commissioner. An oral hearing of the appeal was held together with two other appeals. The claimant was represented by Mr Shabir Elahi of the Advice Centre in Blackburn. The adjudication officer was represented by Mr Jeremy Heath of the Office of the Solicitor to the Department of Social Security. I have dealt with the submissions made in all three appeals in the appendix to this and the other two decisions.

4. Mr Elahi had submitted to the appeal tribunal on 4 July 1996 that the claimant's condition had worsened since she completed the all work test questionnaire and that she had problems understanding some of the questions. The claimant gave evidence of her current conditions and worsening, in particular in relation to the distance she could walk without pain, but also in relation to the time for which she could sit or stand without needing to move around.

5. The appeal tribunal's findings of fact were as follows:-

"Incapable of work 1 October 1992. Incapacity, depression, hypertension and obesity. Has good range of movements. Medication consists of very mild painkillers, and low dosage of anti-depressant medication. 31 October 1995 examined by BAMS doctor. Cannot stand for more than 30 minutes before needing to move around. Can sit for hours doing nothing 2 days a week (2). Episodes of sadness occur most days (1). 2 days a week, avoids carrying out routine activities (1). 2 days a week has difficulty coping (1)."

Its reasons for decision were as follows:

"We felt that the evidence given today was exaggerated. We preferred the report of the BAMS doctor to the results of the score sheet sent to her GP. The BAMS doctor's report was based on examination, observation and assessment. The evidence given today is inconsistent with the answers given in the questionnaire, for example walking - today 200 metres, in questionnaire 400 metres. Sitting, today limited to 1 hour, in questionnaire no problem. Standing, today 15 minutes, in questionnaire 30 minutes.

There are other contradictory replies for sitting and bending and kneeling. There is no evidence that she suffers from rheumatoid arthritis as claimed in the questionnaire. We considered the whole medical report and accepted it in its entirety. We are only able to award 3 points on physical descriptors and 5 on the mental assessment in accord with the BAMS doctor's report."

6. It follows from the conclusions of law expressed in the appendix to this decision, particularly paragraphs 32 to 43, that the appeal tribunal was bound to consider the whole period from 4 December 1995 down to 4 July 1996, including any deterioration in the claimant's condition in that period. I am satisfied from the way in which the appeal tribunal dealt with what is described as the inconsistencies between the claimant's answers on the questionnaire and her oral evidence that it failed properly to take into consideration the evidence of recent deterioration. That is an error of law which requires the decision to be set aside. The appeal against the adjudication officer's decision must be referred to a differently constituted Social Security Appeal Tribunal for determination in accordance with the following directions.

7. There must be a complete rehearing on the submissions made and evidence produced to the new appeal tribunal, which must apply the legal approach set out in the appendix to this decision. The period in issue will run from 4 December 1995 down to the date of the rehearing, subject to the earlier ending of that period by some later decision on incapacity for work by an adjudication officer arising from a fresh claim for benefit or assertion of incapacity for work by the claimant. The adjudication officer should provide whatever evidence is available about the terms on which the question of incapacity for work was referred to the adjudication officer, so that the new appeal tribunal can determine whether or not the question of incapacity for work in relation to a determination by the Secretary of State to do with credits was properly before the adjudication officer (see paragraphs 34 and 35 of the appendix). If it was, although the adjudication officer's decision would not have been carried out under review powers, the new appeal tribunal must place the burden of proof on the adjudication officer (see paragraph 36 of the appendix). The adjudication officer should also provide specific information about whether the decision under appeal has been treated as conclusive for income support purposes and whether there is any related appeal outstanding. The new appeal tribunal must apply the approach laid down by the Deputy Commissioner in relation to review in decisions CIB/911/1997 and CIB/248/1997. If the adjudication officer shows on the balance of probabilities that the claimant was not incapable of work on 4 December 1995, the burden will be on the claimant to show that she was incapable of work from some later date.

8. As my jurisdiction is limited to issues of law, my decision should not be taken as any indication of the likely outcome of the rehearing, except so far as I have given directions of law.

(Signed)

J. Mesher
Commissioner 
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