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1. My decision is as follows. It is given under section 14(8)(b) of the Social Security Act 1998.

1.1 The decision of the Liverpool Social Security Appeal Tribunal held on 17th August 1998 is erroneous in point of law: see paragraph 12.

1.2 Accordingly, I set it aside and, as it is not expedient for me to give a decision on the claimant's capacity for work, I refer the case to a differently constituted Appeal Tribunal for determination.

1.3 I direct as follows.

This case must be put before a legally qualified panel member who will consider whether it is appropriate to give directions under regulation 38(2) of the Social Security and Child Support (Decisions and Appeals) Regulations 1999 in order to ensure that all relevant evidence is available for the rehearing, including evidence of the previous assessment of the claimant's capacity for work.

The Appeal Tribunal that rehears this case must conduct a complete rehearing in accordance with my decision in CIB/213/1999. In particular, the tribunal must: 

Deal only with the claimant's appeal and not with the reference
See paragraphs 14 to 19.

Determine the period over which it has jurisdiction. 

The tribunal's jurisdiction begins on the effective date of the decision under appeal: 26th March 1998.

In order to determine the date on which the tribunal's jurisdiction ends, the tribunal must identify the effective date of the decision awarding Incapacity Benefit from some time in June 1998. That date is unclear: see paragraph 10. The Secretary of State must inform the tribunal, either by way of an additional submission or through the presenting officer at the rehearing, of the correct date.
Determine the claimant's entitlement to Incapacity Benefit. 
The tribunal must determine the claimant's entitlement to Incapacity Benefit in accordance with the decision of the Commissioner in CIB/3899/1997 (at pages 45 to 56 of the papers). It must consider the claimant's incapacity for the whole of the period within its jurisdiction: see the decisions of the Tribunal of Commissioners in CIB/14430/1996, CIS/12015/1996 and CS/12054/1996. In doing so the tribunal must take into account any relevant amendments made to the Social Security (Incapacity for Work) (General) Regulations 1995 with effect from 6th January 1997 by the Social Security (Incapacity for Work and Miscellaneous Amendments) Regulations 1996. If there is variation in the claimant's disabilities, the tribunal must follow the decision of the Tribunal of Commissioners in CIB/14534/1996.

Apply the correct burden of proof.
The Secretary of State must show grounds to review and to revise the decision awarding benefit to the claimant in accordance with the decision of the Tribunal of Commissioners in CSIS/137/1994, especially in accordance with the Appendix to that Decision. If the Secretary of State discharges this burden, the burden is on the claimant in order to establish incapacity from a later date.

The appeal to the Commissioner
2. This is an appeal to a Commissioner against the decision of the Social Security Appeal Tribunal brought by the claimant with the leave of a full-time chairman of tribunals. The adjudication officer supports the appeal.

Changes made by the Social Security Act 1998
3. The Social Security Act 1998 is being brought into force in stages over this summer and autumn. So far as Incapacity Benefit is concerned, it came into force on 6th September 1999. Two changes are relevant to this case.

3.1 The Act abolished the title and status of adjudication officers, transferring their functions to officers acting in the name of the Secretary of State. From 6th September 1999, the Secretary of State replaced the adjudication officer as a party to this appeal.

3.2 The Act also abolished Social Security Appeal Tribunals, transferring their existing cases to the new and nameless Appeal Tribunal. The claimant's case will be reheard by the new Appeal Tribunal. It is differently constituted from a Social Security Appeal Tribunal. In this case, the tribunal will consist of a legally qualified panel member and a medically qualified panel member: see regulation 36(2)(a)(i) of the Social Security and Child Support (Decisions and Appeals) Regulations 1999. In view of the membership of the Appeal Tribunal, there will no medical assessor.

The adjudication officer's decision
4. The claimant was in receipt of Incapacity Benefit when required to submit to an assessment by means of a self-assessment questionnaire followed by a medical examination and report.

5. In the self-assessment questionnaire, the claimant asserted difficulties with the activities of sitting, rising from sitting, standing, walking, negotiating stairs, bending and kneeling, and lifting and carrying. The examining doctor diagnosed back pain and hypertension, and gave the opinion that the claimant was disabled in terms of the all work test under the activities of sitting, standing and walking.

6. An adjudication officer reviewed the decision making the award and terminated the claimant's entitlement from and including 26th March 1998. The adjudication officer, on the basis of the opinion of the examining doctor, awarded 6 points on the all work test. 

7. The claimant appealed to a tribunal against the decision of the adjudication officer.

8. The claimant also made a fresh claim in April 1998. The adjudication officer did not determine this claim, but referred it to the tribunal. 

The decision of the Social Security Appeal Tribunal 
9. The claimant attended and gave evidence at the hearing before the tribunal, accompanied by her husband and by a representative from her local Law Centre. 

10. The tribunal's decision was that the claimant was "not incapable of all work as from 26.3.98 to 13.6.98". The reason for limiting the decision to this period was that the claimant had made a further claim for Incapacity Benefit on the basis of depression. The typed full statement of the tribunal's decision records that the claim was made on 15th June, but the manuscript could read 13th or 15th. 

11. The tribunal increased the points scored for sitting, bringing the total to 9, but this was insufficient to satisfy the all work test. 

The error of law
12. The tribunal decided that the claimant was not incapable of work down to the effective date of the award on the latest claim. The full statement of the tribunal's decision records that the claimant's depression "was not within period considered by the Tribunal." The award had been made on the basis of depression. It is unlikely that the claimant's depression began on the day that the award began. It is more realistic to assume that the claimant gradually became depressed and visited her GP, who then issued a certificate diagnosing depression on which the award was based. On that assumption, the depression is likely to have started before the end of the period over which the tribunal had jurisdiction. It should at least have investigated this question in order to determine (a) whether the claimant had a specific mental illness or disablement for the purposes of regulation 25(3)(b) of the Social Security (Incapacity for Work) (General) Regulations 1995 and, if she had, (b) whether she came within any of the descriptors in the mental disabilities section of the all work test. The failure to do this was an error of law.

13. It is not necessary to deal with any of the other errors of law alleged in the grounds of appeal or in the adjudication officer's submission to the Commissioner. Any mistake that was made will be subsumed by the rehearing.

The reference
14. The Social Security Appeal Tribunal had before it an appeal against the adjudication officer's decision terminating the award of Incapacity Benefit and a reference of a new claim for Incapacity Benefit by the claimant. I have directed the new Appeal Tribunal that it is to deal with the appeal only and not with the reference. This is why.

15. It was one of the "functions" of Social Security Appeal Tribunals to deal with references. So, outstanding references to Social Security Appeal Tribunals are transferred to the new Appeal Tribunals under section 4(1)(a) of the Social Security Act 1998. 

16. A reference is not an appeal. So, section 12 of the Social Security Act 1998 does not apply. This means that the limitations in section 12(8) do not apply.

17. However, there is a problem with the constitution of the new Appeal Tribunal. Specifically, there is a difficulty in obtaining the medical expertise that has been considered essential in all work test cases.

17.1 Regulation 36(1) of the Social Security and Child Support (Decisions and Appeals) Regulations 1999 provides that an Appeal Tribunal shall consist of a legally qualified panel member. This is subject to the other provisions of the regulation. 

17.2 There is specific provision for appeals involving the all work test. They have to be heard by an Appeal Tribunal consisting of a legally qualified panel member and a medically qualified panel member: see regulation 36(2)(a)(i) as amended by the Social Security and Child Support (Decisions and Appeals) (Amendment) Regulations 1999. 

17.3 There is power in regulation 36(5) for the President to appoint a further member to sit in order to gain experience or for monitoring purposes. So, a medically qualified panel member could be added to the Appeal Tribunal. However, subterfuge is an unsatisfactory way of dealing with the problem.

17.4 There is no express provision in the regulation for the constitution of a tribunal dealing with outstanding references. There is also no provision in the Social Security Act 1998 (Commencement No. 9, and Savings and Consequential and Transitional Provisions) Order 1999 that deals with outstanding references to Social Security Appeal Tribunals as opposed to outstanding appeals. The closest provision is paragraph 2(1) of Schedule 14, which provides that decisions on claims that fell to be made, but were not made, before 6th September 1999, must be made by the Secretary of State. However, in this case the decision on the claim was made before that date; it was made on the reference by the Social Security Appeal Tribunal. 

18. The Appeal Tribunal has no power to sit with a medical assessor. There is power for an Appeal Tribunal to obtain assistance from an expert on a question of fact of special difficulty: see section 7(4) of the Social Security Act 1998. This power is not limited to appeals. However, it is not an appropriate way to bring in medical expertise in cases like this. First, the role of the expert is to give evidence: see regulation 50. What is required in an all work test case is not evidence, but advice on the meaning of the evidence. Second, it is doubtful whether most all work test cases raise questions of "special difficulty".

19. There are a number of possible approaches that could be taken. 

19.1 One approach would be that outstanding references have to be dealt with by an Appeal Tribunal consisting of a legally qualified panel member sitting alone without medical advice or assistance, but that would be anomalous as appeals on the same question are heard with the benefit of medical expertise. 

19.2 A second approach would be to interpret "appeal" so as to include outstanding references, but that does considerable violence to the language. 

19.3 A third approach would be that the new Appeal Tribunal has no power to deal with outstanding references, even ones that are remitted for rehearing following a successful appeal to a Commissioner, but this would require "functions of social security appeal tribunals" in section 4(1)(a) to be interpreted to exclude outstanding references.

None of these approaches is entirely satisfactory. Fortunately, it is not necessary for me to identify the correct approach. As the Appeal Tribunal must deal with the claimant's appeal under the down to the date of hearing rule, this will allow it to deal with the whole of the period that would be covered by the reference. So, it is sufficient for me to direct the Appeal Tribunal that rehears this case to deal with the issues under the appeal only, avoiding any need to deal with the reference. This I have done.

Summary
20. The tribunal's decision is erroneous in law and must be set aside. It is not appropriate for me to give the decision that the tribunal should have given on its findings of fact and it is not expedient for me to make further findings of facts. There must, therefore, be a complete rehearing of this case before a differently constituted tribunal. The tribunal will decide afresh all issues of fact and law on the basis of the evidence available at the rehearing in accordance with my directions. As my jurisdiction is limited to issues of law, my decision is no indication of the likely outcome of the rehearing, except in so far as I have directed the tribunal on the law to apply.

Signed

E Jacobs
Commissioner 
15 October 1999 

