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1. This appeal, brought with leave of a Commissioner, succeeds.  The decision of the Social Security Appeal Tribunal on 29 2 96 was erroneous in point of law, for the reasons given below, and I set it aside.  But there is no need for me to remit the appeal for rehearing, as under the power given to me by s23(7)(a)(i) of the Social Security Administration Act 1992 I can myself, without making any fresh findings of fact, give the decision the tribunal ought to have given.  This is that from 6 9 95 the appellant became entitled to reinstatement of the adult dependency increase paid in respect of his wife until 5 9 88.   

2. The appellant, born on 19 8 34, received invalidity benefit starting from 16 12 81, together with an adult dependency increase for his wife, born on 19 6 42, with whom he has at all material times resided.  It appears that at some stage his wife had earnings (see page 5), but these were insufficient to bring into effect the rules precluding an adult dependency increase where a wife is earning more than a specified amount.  

3. From 6 9 88 the appellant's wife began to receive invalid care allowance (ICA) for looking after her mother.  This "personal benefit" was of the same amount as the dependency increase her husband was receiving for her.  Regulation 10(1)(a) and (2)(a) of the Social Security (Overlapping Benefits) Regulations 1979 direct that where a dependency increase (termed "dependency benefit")  is payable for the same period as a personal benefit which is equal to it, the dependency benefit shall not be paid.  Therefore once ICA began to be paid to the appellant's wife, the dependency increase stopped being paid to him.  They were no better off for her ICA, but nor were they worse off.

4. From 13 4 95 the  Social Security (Incapacity for Work) Act 1994 introduced a new scheme of benefit for people incapable of work through sickness.  Under transitional provisions, the appellant's existing invalidity benefit became incapacity benefit, a different benefit governed by different provisions.

5. The appellant's wife's mother died on 5 9 95 so his wife's award of ICA ceased, and a request was made to reinstate the adult dependency increase from 6 9 95.  But the DSS refused to do this, because the law under the new incapacity benefit scheme had changed. From 13 4 95, under regulation 9(1)(a) of the Social Security (Incapacity Benefit - Increases for Dependants) Regulations 1994 (made under s86A of the Contributions and Benefits Act 1992 as inserted by s2(5) of the Incapacity for Work Act 1994), claimants can now only get an adult dependency increase where their wives are already aged 60 or more, or there is a dependent child in the household.  As the appellant's wife was still under 60, and there were no dependent children in the household, neither of these conditions was satisfied.

6. There was transitional "saving" protection under regulation 24(1)(b) of the Social Security (Incapacity Benefit) (Transitional) Regulations 1994 (made under s4(8) of the Incapacity for Work Act 1994) where an adult dependency increase had been payable at any time during the 56 days before 13 4 95.  But here the DSS said that the increase had not been "payable" to the appellant since 6 9 88, so he could not benefit from this protection.

7. This left the appellant and his wife over £35 a week worse off.  He appealed against the adjudication officer's decision, essentially on grounds of unfairness.  He said he was now worse off than people who had been paid adult dependency increase throughout, though his wife was just as dependent on him as their wives were on them. 

8. The appellant did not come to the tribunal hearing, but his representative argued that his client should have been notified of the forthcoming change in the law.  He had thought the adult dependency increase was protected and could be reinstated after ICA ceased. The presenting officer argued that regulation 24(1)(b) only protected an increase that had been "payable"; having an underlying entitlement was not enough. There had been no arrangements to notify people in the appellant's position; she did not know what the policy intention had been.  

9. The tribunal dismissed the appeal.  It made the relevant findings of fact about the history of the adult dependency increase and ICA awards.  It agreed with the DSS reasoning set out in paragraphs 5 and 6 above, holding that the new regulations did not permit the appellant to receive the adult dependency increase.  It could not consider questions of internal DSS arrangements and policy, as these were not within its jurisdiction.

10. There have been several rounds of submissions and counter-submissions on this appeal. They concerned the vires of the new regulations, whether or not there had been any breach of natural justice by the DSS in the formulation or administration of them, and whether, even if the appellant had been notified of the forthcoming changes, his wife could, so as to requalify him for adult dependency increase, have relinquished her entitlement to ICA without there being any grounds to review it.  At a late stage, unfortunately, the organisation representing the appellant became unable to continue doing so.  The final submission was therefore from the appellant himself, who again stressed the unfairness of the whole situation.

11. I am grateful to all concerned, including the nominated officer n this office, for the care they have taken.  But I am satisfied that I can dispose of the appeal purely as a matter of construction, without consideration of the other points raised.

12. The terms "entitled", "payable", "paid" and "payment" are used imprecisely in social security legislation; but where there is identity of terminology between an earlier and a later enactment it seems not unreasonable to suppose that the draftsman intended the terms to mean the same thing.  The appellant's entitlement to the adult dependency increase was conferred by s45 of the Social Security Act 1975 (later s83 of the Contributions and Benefits Act 1992), which provided simply that subject to provisions about a wife's earnings (irrelevant to this appeal), his invalidity benefit "shall be increased" for any period during which he was residing with his wife.  The provision that stopped the appellant receiving the increase during his wife's award of ICA was regulation 10 of the Overlapping Benefits Regulations.  This was made under s85 of the Social Security Act 1975 (later substantially re-enacted as s73 of the Administration Act 1992) which provided

Overlapping benefits
85 (1) Regulations may provide for adjusting benefit payable to or in respect of any person, or the conditions for its receipt, where -

(a) there is payable in his case any such pension or allowance as is described in subsection (2) below;

(2) Subsection 1(a) above applies to any pension, allowance or benefit payable out of public funds...which is payable to or in respect of -

(a) the person referred to in subsection (1);

(b) that person's wife or husband ...(my emphasis)

Regulation 10 says

Adjustment of dependency benefit where certain personal benefit is payable
10 (1) Subject to the following provisions of this regulation, where a dependency benefit under the Act is payable for the same period as one or more of the following personal benefits is...payable to the dependant -

(a)  a personal benefit [defined so as to include ICA]...

the dependency benefit shall be adjusted in accordance with paragraph (2)

(2)  Where the weekly rate of the personal benefit...-

(a)  is equal to or exceeds the weekly rate of the dependency benefit, the dependency benefit shall not be paid;

(b) in any other case, the weekly rate of the dependency benefit payable shall be adjusted, if necessary, so that it does not exceed the difference between the weekly rate of the personal benefit and that of the unadjusted dependency     benefit.  (My emphasis.)

Both s85 and the regulation envisage a benefit which is and continues to be payable, but which may at one time or another have to be "adjusted" (which in some circumstances could merely lead to a reduction but in others to it not being paid at all) because the dependant is getting another publicly-funded benefit.   Throughout, the word used is "payable", exceot where regulation 10(2)(a) directs that the increase "shall not be paid".

13. Transitional provisions to cover the change from invalidity benefit to incapacity benefit were made under s4 of the Incapacity for Work Act 1994; s4(8) provides

Regulations under this section may provide that in transitional cases the rate of...long-term incapacity benefit shall be calculated -

(a) by reference to the rate of invalidity benefit, and of any relevant allowance, addition or increase, paid or payable immediately before commencement...

Regulation 24 was made under this subsection.  It provides as here relevant

24 (1) Subject to paragraphs (3), (4) and (5) and regulation 25, in a transitional case where at any time during a period of 56 days immediately before the appointed day -

(b) an increase in the rate of invalidity benefit was payable  for a spouse who was an adult dependant under Part IV of the 1992 Act

(3) Except as provided for in regulation 25, an increase under paragraph (1)  shall continue to be payable where -

(a)  the spouse is residing with the beneficiary;

(4)  [Disapplies regulation 9(1)(a) of the Increases for Dependants Regulations disentitling a wife under 60]

(5) Where an increase under paragraph (1) is paid or payable to a person over pensionable age, the provisions in regulation 13 of the Increases for Dependants Regulations...shall apply to the increase of long-term incapacity benefit...

(7) A person shall cease to be entitled to an increase under paragraph (1) when either -

(a) no invalidity benefit or long-term incapacity benefit has been paid for at least 57 continuous days;

(b) no increase of invalidity benefit or long-term incapacity benefit is paid or payable for at least 57 continuous days in a period of in capacity for work.  (My emphasis.)

Regulation 25 does not directly affect this appeal, though what it terms the "old saving provisions" may have or at some time have had application, since the appellant's award of invalidity benefit began as far back as 1981.  I merely add that paragraph 1(1) also refers to the rate of incapacity benefit falling to be calculated by reference to the rate of dependency allowance "paid or payable" before the appointed day.

14. The same word "payable" being used throughout, I see no reason for giving it different meanings in different provisions all relating to the same benefit.  Regulation 24(1)(b) envisages that the increase may be "payable" even though not being "paid".  Regulation 24(7)(b) does the same, and there is here a telltale contrast with subparagraph (7)(a), which removes the increase as soon as invalidity/long-term incapacity benefit has not been "paid" for 57 days.  The probability is that in using  "payable" as an alternative to "paid" in these contexts, the draftsman had in mind that receipt of certain personal benefits (many of which are temporary) may temporarily reduce or prevent payment of a dependency increase, without its ceasing to be payable.  

15. The presenting officer at the hearing (there was nothing in the written submissions) argued that although the appellant might have been entitled to a dependency increase, it had not been payable so the transitional protection could not apply.  She probably had in mind regulation 16 of the Overlapping Benefits Regulations which provides that any person who would be entitled to an adult dependency increase but for those regulations

...shall be treated as if he were entitled thereto for the purpose of any rights or obligations under the Act and the regulations made under it (whether of himself or some other person) which depend on his being so entitled, other than for the purposes of the right to payment of that benefit.

This provision has not been affected by the new legislation.  The presenting officer no doubt meant that the last phrase excluded not only actual payment, but also payability.

16. Regulation 16 was made under s83 of the Social Security Act 1975 (substantially re-enacted as s113(3) of the Contributions and Benefits Act 1992):

Disqualifications disregarded for certain purposes
83. Regulations may provide for a person who would be entitled to any benefit but for the operation of any provision of this Act disentitling him to that benefit to be treated as if entitled to it for the purposes of any rights or obligations (whether his own or another's) under this Act which depend on his entitlement, other than the right to payment of the benefit.

The wording of regulation 16 echoes the section precisely, save for grammatical alterations.  The deemed entitlement would preserve payability, unless the closing words "other than the right [in the regulation 'other than for the purposes of the right'] to payment of the benefit" must be interpreted to exclude this, as well as actual payment.  But s85 and regulation 10 use "payable" to refer to a continuing state of affairs, which may be subject to "adjustment" or, under the power to provide for "the conditions for  [a benefit's] receipt", that it "shall not be paid".  Arguably, since payability implies entitlement, regulation 16 has no application in the present context.  In any event, I am not persuaded it must be interpreted so as to exclude any more than the right to actual payment of the benefit concerned in any particular period.  

17. I appreciate that I am reaching a different conclusion from that reached by Mr Commissioner Goodman in CIB/3522/97, *14/98 in relation to stoppage of the dependency increase while the wife's earnings exceeded a permitted amount.  In that case, the stoppage had been in operation during the 56 days preceding 13 4 95, and the Commissioner decided that regulation 24(1)(b) did not permit the increase to be reinstated at a later date.  But he was dealing with different wording in different provisions.  The "earnings rule" appears in s83(3) of the 1992 Act which enables the making of regulations to provide that in certain circumstances while a wife has earnings "there shall be no increase of benefit".  Regulation 8 of the Social Security (Dependency) Regulations duly provided that "there shall be no increase of benefit" if the earnings are above a specified amount.  "There shall be no increase of benefit", unlike the provisions that benefit "shall not be paid" in the enactments with which I am dealing, suggests that benefit does not become payable at all.

18. Further, in CIB/5322/97 the appellant relied on a "deemed entitlement" provision whose wording was different from regulation 16: s92 of the Contributions and Benefits Act.  Subsection (1) provides that where a beneficiary has been awarded an increase but ceases to be entitled to it because of excessive earnings, "the award shall continue in force but the increase shall not be payable" (my emphasis).  Regulation 24(1)(b) of the Transitional Regulations requires an increase to have been "payable" during the relevant period, and this was clearly precluded by the express wording of s92.

19. I am not therefore differing from Mr Commissioner Goodman, as I am interpreting a different set of statutory provisions.  The resultant disallowing of benefit in the one case while allowing it in the other may seem arbitrary.  But it is not for me to speculate on matters of policy.  I  note, however, that the Adjudication Officers' Guidance notes at paragraph 71080 say that a dependency increase may in circumstances such as those of the present appeal continue to be paid under the Transitional Regulations where it was "payable" in the 56 days before 13 4 95, whereas paragraph 71083 cautions against payment under those Regulations where the increase was not "paid" during the same period because of the earnings rule.  This may be a reflection of policy, or it may do no more than recognise an imbalance which has resulted from infelicitous use of language in the statutory provisions; but there it stands.  

20. The decision of the tribunal was wrong, and my decision is as set out in paragraph 1.  As the appellant is no longer represented and may have difficulty in understanding the legal technicalities, it may be helpful if I confirm that so far as I am concerned, it means he has won his appeal.

Christine Fellner

Commissioner

Date: 24 May 1999

