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1. This is an appeal by the claimant, leave having been granted by myself, against a decision dated 27th April 1999 of a Social Security Appeal Tribunal (hereinafter called "the Tribunal") sitting at Belfast. That Tribunal had disallowed the claimant's appeal in relation to Incapacity Benefit. His appeal to the Tribunal was made on 4th March 1999. The appeal was against the decision dated 23rd February 1999 of an Adjudication Officer. 

2. The Adjudication Officer had reviewed an earlier decision awarding Incapacity Benefit to the claimant from and including 26th June 1998. The grounds for review were that the decision had awarded benefit for days after the date of claim and the requirements for entitlement were not satisfied. That was because, in the Adjudication Officer's view, there had been a relevant change of circumstances since the decision was given. The change was that the claimant was capable of work. The Adjudication Officer determined that the claimant had not satisfied the All Work Test and that none of the "exempt conditions" applied. 

3. The revised decision was that from and including 23rd February 1999 the claimant was not entitled to Incapacity Benefit. Amongst the legal provisions cited as being used to reach the decision was regulation 27 of the Social Security (Incapacity for Work) (General) Regulations (Northern Ireland) 1995. 

4. The Tribunal dismissed the claimant's appeal. It found that he scored nil points on the All Work Test. Its findings of fact (exclusive of those recorded on the "score sheet" in connection with the All Work Test) were as follows:- 

"Appellant suffers from carpal tunnel syndrome for which he is getting cortisone injections. There is no clinical explanation for numbness in lower limbs. He should be able to sit and stand normally. Daily living is normal. He drives a car .He is not exposed to pressure and interacts with other people satisfactorily. No physical or mental descriptors apply." 

5. Under the heading "Reasons for decision" the Tribunal recorded:- 

"The carpal tunnel syndrome is not incapacitating. He fails the All Work Test with a score of 0."

The claimant appealed to me and his grounds of appeal are contained in a letter dated 18th August 1999.

6. The claimant had several grounds of appeal. Essentially these were as follows:- 

1. That insufficient regard had been paid to the conditions of sleep apnoea and stress, which he had mentioned in his appeal letter of 3rd March 1999. He also considered that insufficient consideration had been given to the condition of carpel tunnel syndrome. 

2. That he did come within the exceptional circumstances in regulation 27(2) of the above mentioned regulations. 

7. Observations on the appeal were made by Mr Toner of the Decision Making and Appeals Unit by letter of l0th May 2000. In his very helpful letter Mr Toner stated that the Tribunal had before it a list of hospital/clinic attendance. An examination of that list showed that the claimant was admitted to Belfast City Hospital on 29th March 1999 for a throat operation relating to sleep apnoea. He was discharged on 1st April 1999. Mr Toner further submitted that neither in the findings of fact nor in the reasons for decision is it recorded whether the Tribunal gave consideration to the condition of sleep apnoea. There was further no record of whether consideration was given to the operation which the Tribunal was notified the claimant had undergone. Mr Toner submitted that it was incumbent on the Tribunal, having found that the All Work Test was not satisfied, to consider whether regulation 27(2)(c) had any application and to make appropriate findings. 

8. I consider that Mr Toner is correct in his submission that in the circumstances of this case the Tribunal should have considered whether regulation 27(2)(c) had any application. It does not appear that the Tribunal did so and I therefore set the decision aside as in error of law for that reason. 

9. I remit the matter to a differently constituted appeal Tribunal for rehearing. That Tribunal if it fmds that the claimant has failed the All Work Test should consider the application of regulation 27 and especially paragraph 2(c) thereof to this case and should bear in mind the views set out below in relation to the application of that regulation. 

10. I set out below the provisions of regulation 27:- 

"(1) A person who does not satisfy the all work test shall be treated as incapable of work if any of the circumstances set out in paragraph (2) apply to him. 

(2) The circumstances are that - 

(a) He is suffering from a severe life threatening disease in relation to which - 

(i) there is medical evidence that the disease is uncontrollable, or uncontrolled, by a recognised therapeutic procedure, and 

(ii) in the case of a disease which is uncontrolled, there is a reasonable cause for it not to be controlled by a recognised therapeutic procedure: 

(b ) he suffers from a previously undiagnosed potentially life threatening condition which has been discovered during the course of the medical examination carried out for the purposes of the all work test by a doctor approved by the Department; 

(c) there exists medical evidence that he requires a major surgical operation or other major therapeutic procedure and it is likely that that operation or procedure will be carried out within three months of the date of a medical examination carried out for the purposes of the all work test." 

11. It will be seen from the structure of the regulation that regulation 27 ( 1) sets out that if certain circumstances apply a person who does not satisfy the All Work Test is to be treated as incapable of work. Regulation 27(2)(a), 2(b) and 2(c) delineate the circumstances. It is only if he satisfies either regulation 27(2)(a) or 2(b) or 2(c) that a person can be treated as incapable. The circumstances relate only to a person who does not satisfy the All Work Test. The circumstances (a) and (c) include the existence of medical evidence. The existence of that evidence is itself a condition. For example with relation to regulation 27(2)(c) the condition is clearly that there exists medical evidence as to the requirement for a major surgical operation etc. 

12. The decision appealed against in this case was made on 23rd February 1999. The provisions of article 13(8) of the Social Security (Northern Ireland) Order 1998 therefore apply to the original Tribunal having been bound by similar provisions in section 20(8) of the Social Security (Administration) (Northern Ireland) Act 1992. The new Tribunal (and the original Tribunal was similarly limited) cannot take into account any circumstances not obtaining at the time when the decision appealed against was made. If, therefore, the relevant medical evidence did not exist at that time i.e. on or before 23rd February 1999 then neither regulation 27(2)(a) nor (2)(c) can be applicable. 

13. Regulation 27 only comes into play if a claimant does not satisfy the All Work Test. The initial matter which the Tribunal will therefore have to consider will be whether or not that test is satisfied. If the All Work Test is not satisfied in this case the Tribunal will have to consider whether or not regulation 27(2)(a) is satisfied. It will therefore have to consider whether on 23rd February 1999 the claimant was suffering from a severe life-threatening disease (it must be both severe and life-threatening), whether there was, in relation to that disease medical evidence (again in existence at the time of the Adjudication Officer's (now known as the decision maker) decision on 23rd February 1999) that the disease was uncontrollable or uncontrolled by a recognised therapeutic procedure. It would then have to decide whether the conditions in regulation 27(2)(a)(ii) were satisfied. It is only if all three of those conditions are satisfied that the claimant could be within the circumstances of regulations 27(2)(a). 

14. With regard to regulation 27(2)(c) the Tribunal will have to consider whether medical evidence existed at the time of the Adjudication Officer's decision on 23rd February 1999 that the claimant required a major surgical operation or other major therapeutic procedure and if so whether it was likely that that operation or procedure would be carried out within three months of the date of medical examination carried out for the purposes of the All Work Test. So the Tribunal must find whether the medical evidence existed on 23rd February 1999. If it did not the Tribunal need move no further in relation to this sub-paragraph. If it did exist the Tribunal would have to determine whether or not the relevant operation or any other therapeutic procedure could be classed as major and if so whether it was likely that the said operation and procedure would be carried out within three months of the date of the medical examination i. e. within three months of 9dJ February 1999. 

15. As regards regulation 27(2)(b) this provision relates to conditions which were previously undiagnosed. The claimant has stated that his sleep apnoea was diagnosed prior to the medical examination indeed he mentioned it in his questionnaire dated 17th December 1998 and mentioned it again to the doctor who examined him in connection with the All Work Test on 9th February 1999. It does not therefore appear that the condition was previously undiagnosed. It does not therefore appear that regulation 27(2)(b) has any relevance in this case. 

16. As regards the medical evidence which constitutes the circumstances at regulation 27(2)(a)(i) and (2)(c) "medical evidence" is defined at regulation 2(1) of the said regulations as being:- 

1. Evidence from a doctor approved by the Department; 

2. Evidence (if any) from any other doctor, or a hospital or similar institution. or such part of such evidence as constitutes the most reliable evidence available in the circumstances . 

The evidence must relate to the claimant himself, it is not constituted by extracts from medical text books unless the doctor relates them to the claimant. 

17. It is to be hoped that the new Tribunal which will consider this case will have a medically qualified member. There is, however, no requirement that that medically qualified member must have any particular expertise in the condition of sleep apnoea. It is not an error of law for the medically qualified panel member not to have any particular expertise or specialisation in that condition. The claimant may of course produce such relevant evidence as he wishes as to the nature of the condition. 

18. In terms of the medical evidence required to satisfy regulation 27(2)(a) or (c) the claimant may wish to consider bringing to the Tribunal any such medical evidence as existed at the date of the Adjudication Officer's decision (23rd February 1999). Medical evidence which came into existence after that date could not itself lead to satisfaction of regulation 27(2)(a) or 27(2)(c). 

Signed

M F Brown
Commissioner 
14 September 2000 

