Commissioner's File: CSI/57/93 

*112/94 

SOCIAL SECURITY ADMINISTRATION ACT 1992 
APPEAL TO THE COMMISSIONER FROM A DECISION OF A SOCIAL SECURITY APPEAL TRIBUNAL UPON A QUESTION OF LAW 
DECISION OF SOCIAL SECURITY COMMISSIONER 
Name: 
Social Security Appeal Tribunal: Glasgow 

North Case No: 

[ORAL HEARING] 
1. This adjudication officer's appeal succeeds. I hold the decision of the appeal tribunal dated 9 September 1992 to be erroneous in point of law. Because I think it appropriate so to do I give the decision which I consider the tribunal should have given. 

2. That decision is to allow the appeal from a decision of an adjudication officer issued on 17 September 1991 whereby he held that neither prescribed disease C28 nor prescribed disease C29 were prescribed in relation to the claimant. This decision holds in substitution that prescribed disease C28 is prescribed in relation to the claimant. So far as the claim in respect of prescribed disease C29 is concerned the case is adjourned to allow the claimant to lead further evidence, if so advised, regarding the occupation in which he was engaged relative thereto and in particular in regard to the listed chemicals in that respect. 

3. This case arose out of a claim for disablement benefit founding upon prescribed disease C29 (hereinafter referred to as "PD C29") as having been prescribed in relation to him. That clearly proceeded upon a misunderstanding as to what a claimant had to show. He was seeking to show that he suffered from the disease whereas at that stage he should have been seeking to show that he had the disease prescribed in respect of him by reason of having been involved in the occupation or employment in that respect listed in the second column of Part I of Schedule 1 to the Social Security (Industrial Injuries) (Prescribed Disease) Regulations 1985 - as required by regulation 2 thereof. In the course of the investigation of the case consideration was given, for the reasons set out in the submission to the tribunal, to the possibility of prescribed disease C28 (hereinafter referred to as "PD C28") being prescribed in relation to the claimant. In the event the adjudication officer held neither to be so prescribed and the claimant appealed to the tribunal. 

4. Two issues thus went to the tribunal. The first, in regard to PD C28, raised the factual issue as to whether the claimant had used, handled, or been exposed to the fumes of, or vapour containing, chloro methane (methyl chloride). The second issue was as to whether the claimant in the course of his employment had used, or handled, or been exposed to the fumes of, or to vapour containing, n-hexane or methyl n-butyl ketone. In respect of each factual issue the onus was upon the claimant. Because, for the reasons which follow, I have to hold the tribunal decision to be erroneous in point of law these issues then technically came up for my consideration. It is convenient at this point to say that PO C28 is now accepted as having been prescribed in relation to the claimant and I am satisfied about that and so need say no more on it. On the other hand PD C29 is not conceded. Indeed the claimant's representative conceded before me that there was insufficient material for the tribunal, and so necessarily for the Commissioner, to come to a final determination. Because of the unhappy history of this case I have thought it right to couch my decision in such a way as to leave that issue open for the claimant to raise before another tribunal, if so advised. 

5. But the real issue in this case is essentially a procedural one and concerns which of two decisions is the one properly before me -or rather what is the form or text of the decision before me. That is because in due course a tribunal issued a decision dated 9 September 1992 holding that - 

"The claimant suffers from prescribed disease C28 and C29." 

An attempt to have that decision set aside failed on 8 January 1993. A request by or on behalf of an adjudication officer to have the decision corrected was given effect to on 20 April 1993 the decision so far as set out above was deleted by the correction and the following was substituted - 

"Prescribed diseases C29 and C28 are prescribed, in relation to the appellant as he was employed after 5.7.48 in employed earner's employment involving the use of or handling of or exposure to fumes or of vapour containing methyl chloride." 

In June 1994 I directed an oral hearing of the case in order that consideration might be given to the applicability of decision R(G) 2/93 in light of the observations of the House of Lords on the powers of the Commissioner as set in Foster v Chief Adjudication Officer (28 January 1993). Before the hearing could be arranged the decision of a Tribunal of Commissioners, CI/79/90 was promulgated, as it happens on the same date as my direction. That Tribunal decision went at depth into the scope for a Commissioner to consider the validity of decisions made under regulations 10 and 11 of the Social Security (Adjudication) Regulations 1986 being decisions from which an appeal is barred by regulation 12(3). The Tribunal case concerned the setting aside of tribunal decisions under regulation 11. This case concerns correction of accidental errors in a decision under regulation 10. 

6. Thus it was that the case came before me by way of oral hearing. The adjudication officer was represented by Mr William Neilson, Advocate, of the Office of the Solicitor in Scotland to the Department of Social Security. The claimant was represented by Mr W Ross Cameron,                      with              . I am indebted to both for their submissions. 

7. The issues raised in my direction were largely superseded by the determination of the Tribunal of Commissioners. It is, I think, sufficient to say that the arguments before me centred upon whether the adjudication officer's criticisms of the regulation 10 correction got to the level of a submission that the tribunal concerned therewith had no jurisdiction in the narrower sense, of not being entitled to enter upon the matter before them, or whether it amounted simply to criticisms or demonstration of errors made within jurisdiction in which case the protection of regulation 12 was absolute. The irony is that, for reasons which will appear, either form of decision was of itself defective in law. Nonetheless I must first determine the text of the decision before me. I refer to the two forms by their dates. I think that there can be only one decision before me because once a correction has been made it is deemed to be part of the decision or of the record of proceedings under regulation 10(2), and so time for considering a possible appeal restarts by virtue of regulation 12(2). 

8. In order to answer the preliminary question it is necessary to look a little more at the history of the case. The tribunal made original findings of fact thus:- 

"1. The claimant suffers from prescribed disease no. C29 and C28, peripheral neuropathy and central nervous system disfunction respectively. 

2. He was in employed earner's employment after 5.7.48 in an occupation exposed to chloro methane (methyl chloride)." 

The original reasons were given thus - 

"The claimant established the presence of methyl chloride in liquid insecticide used by him in the course of his employment." 

It will thus at once be seen that there was an error of law in that decision, at the least in respect that the reasons were inadequate and, more importantly, nothing was said to warrant any finding in respect of the occupation prescribed for disease C29. Perhaps most importantly it was in error of law because it determined that the claimant suffered from the prescribed diseases, which was a usurpation of the jurisdiction of the adjudicating medical authorities. It is, then, perhaps not surprising that those authorities declined to accept a reference of the case for their purposes since, technically at least, they correctly took the view that there was nothing left for them to determine. Hence the effort to have the tribunal decision set aside. The Department next wrote to the Independent Tribunal Service, on 6 April 1993, requesting a correction of accidental error, or errors, as set out in an attached minute. This course seemed to be preferred to an appeal to the Commissioner. I quite appreciate that that was because of the claimant's health. Nonetheless it is unfortunate that the Department did take that course. The minute referred to, as I understand it documents 85 and 86 of the bundle, pointed not only to the illegality of virtually the entire text of the decision as it then stood but also pointed to another error of law in respect that there were no findings of fact nor even evidence before the tribunal that the claimant had been in employed earner's employment dealing with the particular chemicals prescribed in respect of C29. Nor, as the minute also correctly pointed out, were there any reasons given for holding prescription in respect of that disease to be satisfied. Accordingly it was in respect of two errors of law that the tribunal were being asked to consider correcting their decision. 

9. I pause to note that it is not clear whether the second form of the decision was made by the same tribunal or only one of like status, nor, indeed as to whether it was composed of other than the chairman nor whether there had been a hearing nor even whether the claimant had been told of the suggested corrections. Nonetheless it first resolved to substitute for the existing finding of fact number 1 this - 

"The claimant suffers from peripheral neuropathy as established by report of G A Jamal, MD, PhD, MRCP, consultant clinical neuro psychologist dated 22.10.91." 

They then added four new findings of fact which certainly strengthened the soundness of the decision in respect of disease C28. The details are to be found on document 89. The decision, other than the opening words. "Grants the appeal", was to be deleted and the following substituted - 

"Prescribed disease C29 and C28 are prescribed, in relation to the appellant as he was employed after 5.7.48 in employed earner's employment involving the use of or handling of or exposure to fumes or of vapour containing methyl chloride." 

That that decision was itself in error of law can be simply demonstrated by pointing out that peripheral neuropathy, mentioned in new finding of fact 1, relates to PD C29. Everything else in the findings of fact and the reasons relates only to PD C28. Accordingly there are inadequate findings of fact, and a total absence of reasons, to support prescription in respect of PD C29. Indeed it might be said that there is a lack of proper linkage in the findings of fact in respect of the chemical to which the claimant was exposed by reason of the introduction at finding of fact 5 of "methylene chloride" which, I would take, to be something other than "methyl chloride". Moreover the reasons were not altered and are certainly insufficient, as noted, in respect of PD C29 and possibly still in respect of PD C28. Thus, at the least, I am in the happy position of being entitled to set aside the tribunal decision, whatever its proper form. 

10. The adjudication officer sought and was granted leave to appeal against the original form of the decision, in terms, although both the application and the grant post-dated the second form of the decision. The question for me in light of decision CI/79/90, depends upon the correction jurisdiction conferred by Adjudication Regulation 10. That simply provides that, subject to regulation 12, - 

" ..accidental errors in any decision or record of a decision may at any time be corrected by the adjudicating authority who gave the decision or by an authority of like status." 

That is a formulation of a correction provision familiarly and widely known as the "slip rule". It is limited, however, to what it says, namely "accidental errors" and these have long been held to amount to no more than what could be described as the consequences of a slip of the pen - hence the name of the rule. It covers correcting incorrect dates, inaccurate citations of a regulation and the like. I do not think it was suggested before me that this correction was other than an abuse of that power. The question was whether it was an abuse within the jurisdiction or an abuse which elided the jurisdiction. Persuasive though Mr Ross Cameron's argument was, I have come to the conclusion that Mr Neilson's submission was correct. That submission was that this tribunal acted outwith their powers. But he then said that it should have considered the scope of its jurisdiction and the scope of the request put before it. In answer to that it should have replied in effect "No Sir: we have not the power necessary." The latter is, in my judgment, the correct way to put the position. This tribunal was faced, as noted in paragraph 8 above, with a request to correct their decision only so as to remove from it two errors of law. These had properly been pointed to and properly so described. If that was what they were to embark upon that was outwith any jurisdiction conferred by regulation 10. They should therefore indeed have refused to make the correction or, more accurately, to entertain the request upon that ground. They did not do so and so I find myself being able to hold, to borrow the words of the Tribunal decision in paragraphs 27 and 28, that this tribunal faced with this request for correction manifestly had no jurisdiction to entertain it and so were not entitled to enter on the consideration of the issues as to whether, and if so in what way, the existing decision should be corrected. 

(signed) W M Walker 

Commissioner 
Date: 24 November 1994 

