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1. This appeal is brought by the claimant with the leave of the tribunal chairman against the decision of the Durham social security appeal tribunal dated 16 May 1995, whereby they decided by a majority that the claimant was not entitled to disablement benefit in respect of the period from 22 June 1988 to 29 December 1992 on the ground that the relevant claim had not been made until 30 March 1993 and the claimant had not had continuous good cause for the delay in claiming.

 

2. I directed an oral hearing at which the claimant was represented by Mr F O'Neill of Easington & District Citizens Advice Bureau and the adjudication officer was represented by Mr S Sriskandarajah of the Office of the Solicitor to the Departments of Social Security and Health.

 

3. The claimant formerly worked in the coal industry. The papers disclose that he suffered at least three industrial accidents. The first was in 1980 and is only of indirect relevance to these proceedings. The second was on 15 June 1986 when he strained his back lifting a girder. The third was on 8 March 1988 when he was lifting timber and again strained his back. Following the 1988 accident, he was unable to work for some time. On 30 August 1988 he made a claim for disablement benefit, referring only to the 1986 accident. On 23 January 1989 the disablement resulting from the 1986 accident was assessed at 10% at 28 August 1986 and the adjudicating medical authority stated that disablement of at least 1% would be evident for three years from that date. Because the assessment of disablement was less than 14%, the claimant was not awarded disablement benefit by the adjudication officer. He was informed of the adjudicating medical authority's decision and the adjudication officer's decision on 23 February 1989 and promptly applied, on 1 March 1989, for a review of the adjudicating medical authority's decision on the ground that there had been an unforeseen aggravation of the effects of the relevant loss of faculty. On 4 April 1989 an adjudicating medical authority found that there had been no such unforeseen aggravation. On 11 October 1989 the claimant made a further application for review on the same ground and on 11 December 1989 an adjudicating medical authority decided that there had been unforeseen aggravation of the disablement and assessed disablement at 10% on 28 August 1989 and stated that disablement of at least 1% would continue for two years from that date. Effectively, the earlier assessment was thereby extended for two years. 

 

4. On 11 July 1991, shortly before that assessment expired, the claimant made another application for review on the ground that there had been an unforeseen aggravation of the effects of the relevant loss of faculty. On 10 October 1991, an adjudicating medical authority decided that there had not been such unforeseen aggravation. The claimant appealed against that decision and, on 11 March 1993, that appeal came before the Middlesbrough medical appeal tribunal. Until then, all the adjudicating medical authorities had acted on the basis that the only relevant accident was the 1986 one. However, the tribunal picked up references to the 1988 accident in the material before them and, having taken a history from the claimant, adjourned the proceedings to enable the claimant to make a further "claim" in respect of the 1988 accident.

 

5. It was following that hearing that, on 30 March 1993, the claimant made a new claim for disablement benefit in respect of the accident which had occurred on 8 March 1988. After a certain amount of correspondence, it was eventually accepted by an adjudication officer that there had been an industrial accident on that date and the disablement questions were referred to an adjudicating medical authority who, on 7 February 1994, assessed disablement at 10% from 21 June 1988 to 20 June 1995 in respect of that accident. 

 

6. The adjudication officer seems to have regarded the decisions of 23 January 1989 and 11 December 1989 as having had the combined effect of assessing disablement at 10% for the whole period from 28 August 1986 to 27 August 1991 and he aggregated that assessed percentage disablement with the percentage assessed on 7 February 1994, in accordance with section 103(2) of the Social Security Contributions and Benefits Act 1992. Section 103(1) and (2) of the 1992 Act re-enacts section 57(1) and (1A) of the Social Security Act 1975, as amended, and provides:-

 

"(1) Subject to the provisions of this section, an employed earner shall be entitled to disablement pension if he suffers as the result of the relevant accident from loss of physical or mental faculty such that the assessed extent of the resulting disablement amounts to not less than 14 per cent. or, on a claim made before 1st October 1986, 20 per cent.

(2) In the determination of the extent of an employed earner's disablement for the purposes of this section there may be added to the percentage of the disablement resulting from the relevant accident the assessed percentage of any present disability of his -

(a) which resulted from any other accident after 4th July 1948 arising out of and in the course of his employment, being employed earner's employment, 

and

(b) in respect of which a disablement gratuity was not paid to him after a final assessment of his disablement, ..."

 

The aggregation produced the result that the total assessed percentage was 10% in respect of the period from 28 August 1986 to 20 June 1988, 20% in respect of the period from 21 June 1988 to 27 August 1991 and 10% in respect of the period from 28 August 1991 to 20 June 1995. Potentially, disablement benefit was payable in respect of the second of those three periods but, on 29 March 1994, an adjudication officer issued the following decision :-

 

"The claimant is not entitled to disablement pension from 22.6.88 to 27.8.91 [both dates included]. This is because his claim for that period made on 30.3.93 was not made within the time limits set out in regulations and he has not proved that there was continuous good cause for the delay in making the claim."

 

The variation in the first of the two dates is due to the fact that disablement benefit is payable in respect of weeks beginning on Wednesdays.

 

7. Meanwhile, the Secretary of State had asked the adjudication officer to refer the decision of the adjudicating medical authority dated 7 February 1994 to the medical appeal tribunal who were to consider the appeal that had been adjourned on 11 March 1993. On 17 August 1994, the medical appeal tribunal therefore had two distinct issues before them. Firstly, they had to consider whether, from 11 April 1991 (i.e. three months before the date of the relevant application for review) there had been any unforeseen aggravation since the assessment of 11 December 1989 of the effect of the loss of faculty resulting from the 1986 accident and, if so, to assess the disablement resulting from that loss of faculty. Secondly, they had to consider the extent of disablement arising from the 1988 accident. In respect of the 1986 accident, they decided that there had been no unforeseen aggravation during the period covered by the earlier assessment but that it had been unforeseen that disablement would continue from 28 August 1991 and they assessed disablement due to the 1986 accident at 5% from 28 August 1991 for life. In respect of the 1988 accident, they assessed disablement at 10% in respect of the period from 21 June 1988 to 20 June 1995, thereby effectively confirming the decision of the adjudicating medical authority dated 7 February 1994, although for different reasons.

 

8. Following the decision of the medical appeal tribunal, the adjudication officer made a new determination on 26 October 1994, awarding disablement benefit in respect of the period from 30 December 1992 to 20 June 1995, on the basis that the aggregated percentages exceeded 14% during that period, but also deciding that:-

 

"the claimant is not entitled to a higher rate of disablement pension from 21.6.88 to 29.12.92 [both dates included]. This is because his claim for that period made on 30.3.93 was not made within the time limits set out in regulations and he has not proved that there was continuous good cause for the delay in making the claim."

 

Strictly speaking, that decision should have been made in respect of a period beginning on 28 August 1991, because the earlier period had been dealt with in the decision of 29 March 1994, but nothing turns on that point because the social security appeal tribunal hearing the appeal against the decision of 29 March 1994 were asked by both parties to consider entitlement to disablement benefit in respect of the whole period from 22 June 1988 to 29 December 1992, which they did. I shall assume that they dealt with the case as an appeal against both the decision of 29 March 1994 and the decision of 26 October 1994. 

 

9. The case was presented to the tribunal as involving a simple issue of whether the claimant had had continuous good cause for delaying his claim to disablement benefit in respect of the 1988 accident until 30 March 1993. The adjudication officer pointed out that the claimant had failed to mention the 1988 accident to any adjudicating authority until the medical appeal tribunal first considered his appeal on 11 March 1993. The claimant's case was that he had thought the 1988 strain was really just a worsening of the condition resulting from the 1986 accident and that he had not mentioned the 1988 accident because it had not seemed important to do so. In reply, the adjudication officer observed, in the admirably clear written submission to the tribunal, that the detailed note of evidence taken by the chairman of the medical appeal tribunal on 11 March 1993 did not record that the claimant had said that he considered that the effect of the 1988 accident was being dealt with by the adjudicating medical authorities. Furthermore, the adjudication officer submitted that the claimant should have realised that any industrial accident should be mentioned, because the assessment of 10% made in respect of the 1986 accident was the net result of a 15% gross assessment and a 5% "offset" in respect of the 1980 accident.

 

10. The tribunal's findings of fact were:-

 

"The facts set out in the Summary of Facts in form AT2 are generally accepted. Taking into account all the available evidence the majority of members considered that [the claimant] had not shown continuous good cause for his delay in making his claim in respect of the 1988 accident. However, the minority having considered all the available evidence did consider that [the claimant] had shown continuous good cause for the delay in making his claim."

 

The reasons for decision were:-

 

"On the basis of the findings of fact in Box 2 above and all the available evidence both written and oral the majority considered that it had not been established on the balance of probability that [the claimant] had shown that there was continuous good cause for the delay in making his claim.

 

Reasons for dissent if Tribunal not unanimous
 

The minority considered that on all the available evidence both written and oral that at the time [the claimant] did not consider that the accident in 1988 was an accident as such but rather an incident which worsened his condition. Thus it accepted on the balance of probability that [the claimant] had shown continuous good cause for his delay in making his claim. The relevant provisions in the Acts and Regulations and the relevant reported decisions of the Commissioner mentioned in form AT2 were taken into account."

 

11. It is common ground that the majority's reasoning is insufficiently clear for compliance with the duty to record the tribunal's reasons for their decision which was, at that time, imposed on the chairman by regulation 25(2) of the Social Security (Adjudication) Regulations 1986, notwithstanding the broad adoption of the adjudication officer's summary of facts. Their reasoning amounts to no more than a statement of the conclusion drawn by the tribunal and the claimant was entitled to an explanation of why the particular points made by his representative on his behalf had not been accepted.

 

12. I must therefore set aside the tribunal's decision because it is erroneous in law. However, I directed an oral hearing because I was not convinced that it was necessary for the claimant to make a new claim for disablement benefit in respect of the 1988 accident when it was arguable that there was at large a claim for disablement benefit in respect of the 1986 accident. It also seemed to me that the practice of the Department of Social Security when dealing with disablement benefit might not be entirely in conformity with the legislation. Before I turn to the arguments addressed to me, it will, I think, be helpful to set out the principal legislative provisions. 

 

13. Firstly, by virtue of section 1(1) of the Social Security Administration Act 1992 (hereinafter "the Administration Act"), it is a condition of entitlement to disablement benefit that a person should make a claim for it within the time prescribed. Section 1(1) provides:-

 

"Except in such cases as may be prescribed, and subject to the following provisions of this section and to section 3 below, no person shall be entitled to any benefit unless, in addition to any other conditions relating to that benefit being satisfied -

(a) he makes a claim for it in the manner, and within the time, prescribed in relation to that benefit by regulations under this Part of this act; or

(b) he is treated by virtue of such regulations as making a claim for it."

 

None of the exceptions to that subsection applies to disablement benefit. By virtue of regulation 19 of, and Schedule 4 to, the Social Security (Claims and Payments) Regulations 1987, the time prescribed for claiming disablement benefit is the three months following the day in respect of which it is claimed, but the time may be extended if a claimant has "good cause" for the delay. 

 

14. Section 20(1) and (2) of the Administration Act provides that all claims and most questions as to entitlement to benefit are to be determined by adjudication officers. Those subsections provide:-

 

"(1) Subject to section 54 below, there shall be submitted forthwith to an adjudication officer for determination in accordance with this Part of this Act -

(a) any claim for a benefit to which this section applies;

(b) subject to subsection (2) below, any question arising in connection with a claim for, or award of, such a benefit; ...

(2) Subsection (1) above does not apply to any question which falls to be determined otherwise than by an adjudication officer."

 

15. Among the questions which fall to be determined "otherwise than by an adjudication officer" are the "disablement questions". Section 45(1) and (2) of the Administration Act provides:-

 

"(1) In relation to industrial injuries benefit and severe disablement allowance, the 'disablement questions' are the questions -

(a) in relation to industrial injuries benefit, whether the relevant accident has resulted in a loss of faculty;

(b) in relation to both benefits, at what degree the extent of disablement resulted from a loss of faculty is to be assessed, and what period is to be taken into account by the assessment;

but questions relating to the aggregation of percentages of disablement resulting from different accidents are not disablement questions (and accordingly fall to be determined by an adjudication officer).

(2) Subject to and in accordance with regulations, the disablement questions shall be referred to and determined-

(a) by an adjudicating medical practitioner; or

(b) by two or more adjudicating medical practitioners; or

(c) by a medical appeal tribunal; or

(d) in such cases relating to severe disablement allowance as may be prescribed, by an adjudication officer."

 

Section 46 provides for appeals against, and references of, decisions of adjudicating medical practitioners to be considered by medical appeal tribunals. Section 47 provides for reviews and, in particular, subsections (4), (5) and (6) provide:-

 

"(4) Any assessment of the extent of the disablement resulting from the relevant loss of faculty may also be reviewed by an adjudicating medical practitioner if he is satisfied that since the making of the assessment there has been an unforeseen aggravation of the results of the relevant injury. 

(5) Where in connection with a claim for disablement benefit made after 25th August 1953 it is decided that the relevant accident has not resulted in a loss of faculty, the decision -

(a) may be reviewed under subsection (4) above as if it were an assessment of the extent of disablement resulting from a relevant loss of faculty; but

(b) subject to any further decision on appeal or review, shall be treated as deciding the question whether the relevant accident had so resulted both for the time about which the decision was given and for any subsequent time.

(6) For the purposes of subsection (5) above, a final assessment of the extent of the disablement resulting from a loss of faculty made for a period limited by reference to a definite date shall be treated as deciding that at that date the relevant accident had not resulted in a loss of faculty."

 

It is the combined effect of subsections (5) and (6) that makes it necessary for there to be a review under subsection (4) if a period for which disablement is asessed is to be extended. Regulation 62 of the Social Security (Adjudication) Regulations 1995 (re-enacting a similar provision in the 1986 Regulations) provides:-

 

"On review of any assessment under section 47(4) of the Administration Act (review on ground of unforeseen aggravation), the period to be taken into account by any revised assessment may include any period not exceeding 3 months before -

(a) if the review was in consequence of an application by a claimant, or a person acting on his behalf, the date of that application; or

(b) ..., 

if the medical board are satisfied that throughout that period there has been unforeseen aggravation of the results of the relevant injury since the making of the assessment under review."

 

16. It will be apparent from the terms of section 20 of the Administration Act that, notwithstanding the fact that disablement questions are to be determined by adjudicating medical authorities, final decisions on claims for disablement benefit remain with adjudication officers. Obviously, the review of a decision of an adjudicating medical authority may have implications for a decision of an adjudication officer. Section 25 of the Administration Act provides for the review of decisions of adjudication officers:-

 

"(1) Subject to the following provisions of this section, any decision under this Act of an adjudication officer, a social security appeal tribunal or a Commissioner (other than a decision relating to an attendance allowance, a disability living allowance or a disability working allowance) may be reviewed at any time by an adjudication officer or, on a reference by an adjudication officer, by a social security appeal tribunal if -

(a) the officer or tribunal is satisfied that the decision was given in ignorance of, or was based on a mistake as to, some material fact; or

(b) there has been any relevant change of circumstances since the decision was given; or

(c) it is anticipated that a relevant change of circumstances will so occur; or

(d) the decision was based on a decision of a question which under or by virtue of this Act falls to be determined otherwise than by an adjudication officer, and the decision of that question is revised; or

(e) the decision falls to be reviewed under section 25A (4) or (5) of the Contributions and Benefits Act."

 

In respect of such reviews, regulation 60(1) of the Social Security (Adjudication) Regulations 1995 (re-enacting a similar provision in the 1986 Regulations) provides:-

 

"(1) Except in a case to which regulation 57(2) or (3) or regulation 58 applies where on a review a decision of an adjudication officer, an appeal tribunal or a Commissioner is revised so as to make industrial injuries benefit payable or to increase the rate of such benefit, the decision on review shall, subject to paragraph (2), have effect as from the date of the application for the review or from such earlier date as appears to the person or tribunal determining the review to be reasonable in the circumstances."

 

17. In R(S)1/83 it was held that the disallowance of an open-ended claim is effective to the date of the decision and disposes of the claim. If a claimant subsequently wishes to obtain benefit in respect of any period after the date of disallowance of an earlier claim, he must make a new claim. If he wishes to obtain benefit in respect of any period before the date of disallowance, the disallowance must first be reviewed under section 25 of the Administration Act. In CI/420/94, I held that the requirement imposed by section 103(2) of the Social Security Contributions and Benefits Act 1992 that assessments of disablement be aggregated, makes it clear that there can only be one award of disablement pension in respect of any period and that that single award will take account of all disablement arising from industrial accidents. It follows that it is not always necessary to make a claim for disablement pension in respect of every industrial accident. 

 

18. In the present case, at the time the claim was made on 30 March 1993, there was no existing award of disablement pension. However, there arises the question whether there was an outstanding claim that had not been finally determined. If the application for review made under section 47(4) of the Administration Act on 11 July 1991 was also a claim for disablement benefit, then it was within the prescribed time for claiming for benefit from 11 April 1991. It would follow that it was necessary for the claimant to show good cause for delaying a claim only if he wished to obtain benefit for any period before 11 April 1991.

 

19. Mr Sriskandarajah argued that the application of 11 July 1991 was only an application for review made under section 47(4) of the Administration Act and that the form upon which the application was made was clearly designed only for that purpose and could not be construed as a new claim. He accepted that the Secretary of State could treat the form as being a claim (see regulation 4(1) of the Social Security (Claims and Payments) Regulations 1987) but he submitted that there was no reason to do so in the present case.

 

20. I accept that the application of 11 July 1991 was not in fact a claim for disablement benefit. However, unless it was treated as a claim for disablement benefit, I do not see how it could properly have resulted in an award, even if the adjudicating medical authority or medical appeal tribunal had decided that there had been unforeseen aggravation of the effects of the relevant loss of faculty resulting from the 1986 accident to the extent that disablement in respect of that accident alone should be assessed at at least 14%. That is because, by virtue of section 1(1) of the Administration Act, it is a condition of entitlement to benefit that there should have been a claim for it. Reliance could not be placed on the original claim for disablement benefit made on 30 August 1988 in respect of the 1986 accident because, following R(S)1/83, it is clear that the subsequent decision of the adjudication officer, given on or before 23 February 1989, determined entitlement up to the date on which it was given and then finally disposed of the claim. That claim could therefore not be regarded as having continued after that date. It must follow that, if the condition imposed by section 1 of the Administration Act was to be satisfied, there had to be a further claim before disablement benefit could be paid.

 

21. Mr Sriskandrajah told me that, in practice, a further claim is not required. If, following an application for review under section 47(4) of the Administration Act, an adjudicating medical authority finds that there has not been unforeseen aggravation of the effects of the relevant loss of faculty, the case is not put before an adjudication officer for a decision at all. If an adjudicating medical practitioner finds that there has been unforeseen aggravation, the case is put before an adjudication officer for determination of entitlement to disablement benefit. A claimant is not asked to submit a claim before that is done and the Secretary of State does not treat the application for review under section 47(4) as being a claim. I do not think that that practice is satisfactory. It appears to disregard the plain effect of section 1(1) of the Administration Act. On the other hand, the result that is achieved is usually the one that would be reached if the application for review under section 47(4) were treated as a claim, because the period that may be taken into account in any assessment of disablement following a review under section 47(4) may not begin more than three months before the date of the application (by virtue of regulation 62 of the Social Security (Adjudication) Regulations 1995) and three months is also the period within which disablement benefit must be claimed without the need to show good cause for delay.

 

22. For completeness, I should make it clear that the need for a new claim arises only when there is no current award of disablement benefit. If there is a current award and an application for review of the assessment of disablement under section 47(4) results in a higher assessment, the award may be reviewed under section 25(1)(d) of the Administration Act. An adjudication officer may review a decision under section 25 of his or her own motion, so that an application for review is not strictly necessary.

 

23. In the present case, the application dated 11 July 1991, which was made under section 47(4) of the Administration Act, has not in fact been treated by the Secretary of State as a claim for disablement benefit. I could refer to the Secretary of State the question whether it should be so treated, but I can avoid doing so in the particular circumstances of this case because there was actually a claim made on 30 March 1993. I take the view that the failure either to treat the application of 11 July 1991 as a claim or to advise the claimant of the necessity of making a claim at that time amounts to a good cause for the claimant delaying the making of a claim until 30 March 1993. On that basis, he is entitled to disablement benefit from 11 April 1991.

 

24. If the application dated 11 July 1991 had been treated as a claim for disablement benefit, it would have been unnecessary for the claimant to make a further claim for disablement benefit on 30 March 1993. Nevertheless, the medical appeal tribunal sitting on 11 March 1993 would still have been obliged to adjourn the proceedings before them because they could not determine the disablement questions in respect of the 1988 accident until an adjudication officer had accepted that there had been an industrial accident on 8 March 1988. In other words, while it would have been unnecessary for the claimant to make another claim for disablement benefit, he had to apply for a declaration that there had been an industrial accident. I have not heard any argument as to whether, once the adjudication officer had made such a declaration, the medical appeal tribunal could have determined the disablement questions in respect of the 1988 accident without waiting for an adjudicating medical practitioner to consider them first.

 

25. I now turn to the question of whether the claimant is entitled to disablement benefit in respect of the period from 22 June 1988 to 11 April 1991. Technically, this cannot be regarded as simply a question of whether the claimant had good cause for delaying claiming up to 30 March 1993, because there was in fact a claim made on 30 August 1988 which was disallowed on, or shortly before, 23 February 1989. Following R(S)1/83, the adjudication officer must have been taken to have determined that claim in respect of the period up to his decision. I think the beginning of the period in respect of which entitlement was determined by the adjudication officer must be taken as having been 30 May 1988, i.e. three months before the date of claim. Clearly the assessment of disablement in respect of the 1988 accident provides grounds for reviewing the adjudication officer's decision under section 25(1)(d) of the Administration Act. The question that arises is whether, for the purposes of regulation 60(1) of the Social Security (Adjudication) Regulations 1995, it is reasonable for benefit now to be awarded in respect of the period covered by the original adjudication officer's decision. I propose to adopt the approach I suggested in CI/420/94. In the circumstances of this case, it would be reasonable to award benefit in respect of that period if there was good cause for the delay in making the application for review (as the claim must now be treated) and it would not be reasonable to award benefit if there was no such good cause. There was in fact no further claim after 23 February 1989 until 30 March 1993, although I think the applications made under section 47(4) of the Administration Act should all have been treated as claims. Therefore, despite the technical points, I can in fact approach the question of entitlement in respect of the period from 22 June 1988 to 11 April 1991 as a question of whether the claimant had good cause for delaying his claim up to 11 July 1991 (as I have already found there to have been good cause for the further delay).

 

26. It is clear from the evidence that, until 1993, the claimant did not actually mention that a specific industrial accident had occurred in 1988. The adjudication officer has nevertheless accepted that there was such an accident. I think that it must be the case that, as Mr O'Neill submitted, the claimant did not realise that he need mention that there had been a specific accident in 1988, because he understood that adjudicating medical practitioners were taking account of his current disablement. I am not persuaded that the fact that the earlier assessments were made after offsetting 5% in respect of the 1980 accident should have alerted the claimant to the need to mention all possible incidents at work. If there had been a reduction because the adjudicating medical practitioner had attributed part of the current disablement to events after the 1986 accident, the claimant would have been alerted to the need to mention that there had been a further industrial accident in 1988, but I do not think the offset in respect of the earlier accident would have raised the same issue. The fact is that the claimant was right to believe that all disablement arising since the 1986 accident was being attributed to that accident save to the extent that the adjudicating medical practitioners considered it was due to the 1980 accident. Really, if he was unhappy about the level of the net assessment, as he was, he ought to have appealed rather than apply for a review under section 47(4) of the Administration Act. To apply on 1 March 1989 for a review of an assessment made only on 23 January 1989, on the ground that since that assessment was made there had been unforeseen aggravation of the effects of the relevant loss of faculty, was not the right course of action in a case where there had been no sudden change of circumstances in the intervening period. I am not persuaded that an appeal would in fact have resulted in a higher gross assessment but I do think it would have led to a higher net assessment. Reading together the two decisions of the medical appeal tribunal of 17 August 1994, it seems to me that the tribunal would not have assessed disablement at 20% in respect of any period, but would have assessed the overall disablement at 15% from the date of 1988 accident and at rather less before then. The overall assessment would have been the same as that of the adjudicating medical practitioners. The only difference between the tribunal's assessment and the assessment of the adjudicating medical practitioners in respect of the period after the 1988 accident would have been that they would have attributed an assessment of 5% to the 1986 accident and an assessment of 10% to the 1988 accident, rather than 5% to the 1980 accident and 10% to the 1986 accident. The 1980 accident has always been regarded as irrelevant to any current award of disablement benefit. I assume, in the adjudication officer's favour, that the 1980 accident has been accepted as an industrial accident and that a disablement gratuity has been paid in consequence of an assessment of disablement for life, because if that is not so someone ought to have advised the claimant that disablement ascribed to that accident by the adjudicating medical practitioners was potentially relevant to an award of disablement benefit after the 1986 accident.

 

27. In any event, there is no reason to suppose that a prompt appeal would have resulted in a different gross assessment. One is left with the fact that it appears that the existence of the 1988 accident has caused the medical appeal tribunal to attribute the causes of the disablement in a different way from the adjudicating medical practitioners who were unaware of that accident. It is at least possible that, had the adjudicating medical practitioners known of the 1988 accident, they would have regarded that and the 1986 accident as adequate explanation for his current disablement and would not have attributed any disablement to the 1980 accident. I think that it is unrealistic to expect the claimant to have realised that he need the mention the 1988 accident as a specific event in order to persuade the adjudicating medical practitioners not to attribute any of his current disablement to the 1980 accident. At the end of the day, I am persuaded - just - that the circumstances were such that, before 11 July 1991, the claimant did have good cause for not renewing his claim for disablement benefit or applying for a review of the first adjudication officer's decision.

 

28. Accordingly, I allow this appeal. I set aside the decision of the Durham social security appeal tribunal dated 16 May 1995 and substitute my own decision, which is that the claimant is entitled to disablement pension at the rate appropriate to an assessment of 20% in respect of the period from 22 June 1988 to 29 December 1992.

 

 

(Signed) M Rowland
Commissioner
 

(Date) 

