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[GWRANDAWIAD/ ORAL HEARING]
1. For the reasons given below I allow this appeal, set aside the decision of the medical appeal tribunal given on 7 December 1994 and remit the case to a differently constituted medical appeal tribunal for a full reconsideration of the question of whether the claimant meets the statutory medical conditions entitling him to industrial injury benefit for Prescribed Disease No. D12, chronic bronchitis and emphysema. 

2. I held an oral hearing of this appeal together with three other cases in which questions about the correct application of the statutory conditions for this benefit and the medical tests they involve had been raised. The claimant in this case was represented by Mr. Alan Jones of the Blackwood Citizens' Advice Bureau, and the Secretary of State by Miss Natalie Lieven of Counsel, instructed by the Solicitor to the Department of Social Security. The hearing was also attended by Mr C Richards who has considerable experience in dealing with appeals to the Commissioners on behalf of the Secretary of State in this kind of case, and by Dr. F G Ward who is an experienced medical adviser to the Secretary of State's medical policy group on chest diseases. To all of them I am grateful for the assistance I received in considering the issues raised. 

3. The claimant in the present case is a retired mineworker who gave nearly 45 years' continuous service to the industry, at the coalface and underground in the South Wales coalfield. In common with many other miners with very long service he has paid a heavy price in that his breathing has been seriously and permanently affected, and his condition has gone on getting worse since his retirement. He suffers from dyspnoea, coughing, phlegm, wheezing, and chest pain, his chest having developed into a barrel shape characteristic of people suffering from this condition. There is absolutely no doubt that he suffers from chronic bronchitis and emphysema, and is severely disabled by it. There is also no room for any real doubt that this is attributable to his years down the mines; as according to his own evidence which has not been disputed he has never smoked, which is the other principal cause of people suffering from this kind of breathing trouble.

4. However under the statutory conditions attached to prescribed disease D12 these facts are not enough to qualify him for benefit, since that depends on satisfying the two additional conditions, that sufferers from chronic bronchitis or emphysema must also be the subject of "accompanying evidence" of: 

(i) coal dust retention on their lung visible to a prescribed extent on X-ray; and 
(ii) a loss of lung power according to a prescribed test of how much air they can blow out in one second, compared with a predicted scale for a normal healthy person. 

These conditions are set out in para D12 of Part I, Schedule 1 Social Security (Industrial Injuries) (Prescribed Diseases) Regulations 1985 SI No. 967, which incorporate in the statutory conditions references to particular categories in an ILO publication for the X-ray test, and prediction methods in a particular edition of a medical textbook for the lung function test. (ILO Classification 1980, 8th Impr. 1992, Geneva; and J E Cotes, "Lung Function: Assessment and Application in Medicine", 4th Ed. 1979, Blackwell, Oxford.) 

5. A claimant who manages to satisfy all of these conditions, and has been exposed to coal dust by reason of working underground in a coal mine for not less than two decades of his life, is entitled under ss. 103 and 108-110 Social Security Contributions and Benefits Act 1992 and regs 2 to 6 of the Prescribed Diseases Regulations to a disablement pension, payable under a proper claim from 13 September 1993 (when para D12 was first introduced) onwards, or 15 weeks after the onset of the disease if that was later. If he does not satisfy these conditions, he cannot be entitled to benefit for disease D12; although he may of course qualify instead under some other prescribed head such as D1 pneumoconiosis.

6. Much therefore depends on the prescribed medical tests and on their being administered and the results assessed in a meticulous and uniform manner. The X-ray part of the test depends of course on the radiography equipment functioning correctly, and on the patient standing still for long enough for a proper picture to be taken; but otherwise produces objective results which can be readily assessed in a uniform manner by an experienced radiologist or medical expert. The lung function test on the other hand has much more potential for individual variations and subjective elements to creep in, as it depends on a voluntary effort being made by the patient blowing into the test equipment, the state of his breathing on a particular day which may be affected by recent exercise, the use of medication and even the weather, and on possible mechanical variations in the equipment itself such as the effectiveness of air seals and the calibration and measurement of the results. 

7. In addition, the prediction tables themselves depend on mean values which may or may not reflect in a totally accurate way differences in people's physiognomy, and such matters as the altitude at which they have spent their lives; all of which can affect significantly the volume and function of their lungs: see in particular "Lung Function Throughout Life", Ch. 14 of Cotes 4th Ed. 1979. The fact that the statutory condition depends on criteria which are not and cannot be absolutely certain and immutable is underlined by the publication by Dr. Cotes of a new (5th) edition of his book in 1993, very shortly after disease D12 was first prescribed. It appears however that paragraph D12 has never itself been altered, and has thus in strict medical or scientific terms been out of date throughout nearly the whole of its life. 

8. This was the legislative background against which the claimant's case came up for consideration by the medical appeal tribunal on 7 December 1994. There was as I say no doubt about the diagnosis that he suffers from chronic bronchitis and emphysema, and his X-rays showed clearly that he has the prescribed degree of physical damage to his lungs from coal dust. The only issue was therefore whether in the words of paragraph D12 there was "accompanying evidence of ... a forced expiratory volume in one second at least one litre below the mean value predicted in accordance with ..[the fourth edition of Dr. Cotes's book].. for a person of the claimant's age, height and sex, measured from the position of maximum inspiration with the claimant making maximum effort". 

9. The claimant had had the lung function test administered to him on two occasions already in connection with his claim, on 5 April and 14 June 1994, and the tribunal themselves sought to administer it a further time in order to obtain their own findings. On the first occasion on 5 April 1994, the result was that the volume of air he could blow out was only 0.72 of a litre less than the predicted value for a man of his age and height, then recorded as 64 inches or 5 feet 4. However he reported that he had recently noticed a considerable deterioration in his chest, so the test was administered to him again by a medical officer on 14 June 1994, when his ability to blow out air was shown to have deteriorated by some 6.5% in the period of just over two months since the first test. There was some discrepancy in the predicted values, as this time his height was measured in centimetres and did not exactly correspond to 5 feet 4, but despite this and the deterioration in his lungs the reduction in the volume he could blow was still measured at under the prescribed one litre, coming out this time at 0.89. 

10. There is no indication in the medical reports of either of these two occasions that any difficulty at all was experienced with administering the test to the claimant, or that the results represented anything other than his genuine attempt to blow as hard as he could so as to give a proper reading which could be compared with the scale for a healthy person. Nor has there ever been any suggestion that the two results, with the marked deterioration between them, were anything other than completely valid objective medical evidence, relevant to any consideration of the claimant's case. 

11. The claimant appealed to the medical appeal tribunal against the disallowance of his claim, drawing attention in particular to the fact that he had found his chest was deteriorating, and that this was supported by the change between the two test results and his own doctor who sent a letter in support of his appeal: see his letter and enclosure at T21-23 setting out these points clearly. 

12. On 7 December 1994 the case came before the tribunal who administered their own breathing test to the claimant. The record of the results produced by the equipment into which he blew is at page T34, in the form of a graph. According to the evidence given to me by Dr. Ward which I accept, the graph shows three separate parabolic curves each of which represents somebody blowing into the mouthpiece. Only one of the curves shows that the breath was maintained for a full second, and the highest point on any of the curves corresponds with a total actual volume of air below 0.8 of a litre. Since the predicted amount in Dr Cotes' tables for a healthy man of the claimant's age and height is something over 2.4 litres, this reading if accepted as an effective test result would have shown him as having suffered a drop in lung function of well over a litre. 

13. Accordingly if this did amount to a valid test result, then the required evidence existed and the claimant was entitled to the benefit. However the tribunal recorded their decision that at no relevant time had the claimant suffered from prescribed disease No. D12 and rejected his appeal. They set out their findings of fact as follows:- 

"We adopt the clinical findings of the special medical board of 4/6/94 which accord with the findings on examination today. The claimant was born on 18/08/25 and is 164cms tall. He has an FEV1 reading, while making maximum effort, of 1.58 as compared with a predicted reading appropriate for his age and height of 2.47. His X-ray evidence shows evidence of coal dust retention and are classified as category 1 on the International Labour Organisation classification scale".

The "FEV1 reading" which in the tribunal's words "he has" was in fact the figure recorded on the previous test administered over six months before. It did not relate to the date of the tribunal hearing, which their use of the present tense at first sight suggests. 

14. Giving the reasons for rejecting his appeal the tribunal asked themselves the question "does the claimant satisfy the FEV1 test?" and answered it by saying: "No, the claimant does not satisfy this test as his FEV1 reading is not at least one litre below his predicted level. We cannot accept today's test as representing his maximum effort and prefer the most recent test result." Having dealt with the other conditions, which they concluded he did satisfy, they concluded: 

"as the answers to all the above questions are not "yes", the claimant has not satisfied those conditions and our decision is that the claimant does not suffer from the prescribed disease. In view of the nature of the questions before us and of the law applicable to those questions, further medical evidence would not benefit the claimant and no adjournment to obtain this is justified."

15. There is nothing in the tribunal record to indicate whether the claimant was given any opportunity to apply for an adjournment, or obtain the required medical evidence of his up-to-date lung function for himself if there was something wrong with the tribunal's own test, before they decided this point against him. Nor is there any record of the tribunal giving any consideration to the claimant's clear evidence, supported by the earlier test results and by his own doctors, that his chest had recently been deteriorating quite sharply. This it appears to me was a highly relevant consideration which the tribunal ought to have taken into account and dealt with specifically; as a simple arithmetical calculation shows that if the deterioration in the claimant's lung function shown by his test readings between April and June 1994 had continued at the same rate until December, it would indeed have been the case that his ability to blow out air at the time of the tribunal hearing would have been reduced by more than one litre. 

16. The claimant appeals against the tribunal decision on the ground that he objects to the implied suggestion that he was not blowing as hard as he could when tested by the tribunal; and says that they completely ignored the issue of the deterioration in his condition which was the reason he had not been able to blow any harder into the instrument by that time. Leave to bring the appeal was granted by the Commissioner on 5 September 1995. 

17. It is well established that on all matters of medical judgment, including the assessment of questions such as diagnosis or the degree or severity of a particular condition from which a claimant suffers, the medical appeal tribunal who are uniquely qualified to understand and answer such questions are the only people entrusted by Parliament to determine them; and there is no scope for a Commissioner to interfere with the result even if he were rash enough to attempt to form his own view of such matters. There is therefore no doubt that Miss Lieven is correct in her submission on behalf of the Secretary of State that as a general matter, the administration and assessment of a medical test is like any other aspect of the medical examination of a claimant a matter for the medical expertise of the tribunal and for them alone. For the reaffirmation of this principle in the context of the standardised tests referred to in paragraph D12, see the Commissioner's decision in case CI 476/95 with which I respoectfully agree. 

18. However it is equally well established that in applying their medical expertise to the determination of issues on which claimants' legal rights to benefit depend, a medical appeal tribunal must act in acordance with the general law binding all tribunals to deal fully and properly with all relevant issues raised in the case before them, and to give clear and understandable reasons for the conclusions they reach: see reg 38(4) Social Security Adjudication Regulations 1995 SI No. 1801, Kitchen v. Secretary of State (unrep. CA 30 July 1993). In the present case, having reviewed the whole of the evidence and the submissions made to me, I have concluded that the medical appeal tribunal on 7 December 1995 fell short of these general requirements and that their decision has for that reason to be set aside. 

19. The reasons for this conclusion are perhaps already apparent from the features of the decision to which I have drawn attention above. First the tribunal do not appear to have addressed or given any reasoned consideration to the issue the claimant himself raised, that his condition was now fast deteriorating, which was not an issue that could properly have been disregarded in view of the undisputed evidence. Secondly if they did consider something had gone wrong with their own attempt to administer the FEV test, (whether because they thought the claimant was not co-operating, or because the machine had malfunctioned, does not I think matter) they failed to give him the opportunity to obtain further medical evidence or retake the test so as to produce a valid up-to-date result. These two points are to some extent interconnected, as it seems to me this was a case in which a valid up-to-date result was essential to a proper consideration by the tribunal of the deterioration issue. I am not to be taken as saying that in all cases if a test result is not for some reason obtained at the date of the hearing the tribunal must necessarily propose an adjournment. This must be something that depends on what other evidence there is, and whether for example there is deterioration shown as in this case. 

20. That disposes of the substantive issues in the appeal, but there is one further matter I must deal with. The Secretary of State has very properly drawn to my attention that the wording used by the tribunal in this case might arguably give rise to some ground for saying that their decision as recorded on page T40 contained a technical error in law, having regard to an observation made obiter in paragraph 7 of the Commissioner's decision in another coal dust bronchitis case, CI 734/94. 

21. The decision of the medical appeal tribunal, confirming that of the adjudicating medical authority, was in that case as in this to the effect that "at no time since 5 July 1948 has the claimant suffered from prescribed disease No. D12 or from a sequela of that disease". These words follow closely those of s. 108 Social Security Contributions and Benefits Act 1992, re-enacting wording which has been in the legislation in substantially the same form since the introduction of the industrial injury and disease benefit system in 1948, and similar wording has I imagine been used in many thousands if not tens of thousands of decisions on these benefits since then, including benefits for diseases which were only added as prescribed diseases many years after the introduction of the original scheme in 1948. 

22. Under s. 108 which is the root of all entitlement to benefit for prescribed diseases, benefit is payable to people who are or have been employed earners, if they have a disease or injury due to the nature of their employment and it developed after 4 July 1948. The actual period of any cash entitlement to benefit may of course not have started to run until many years after 1948, and will certainly not have done so in the case of any disease which was only added to the list of prescribed diseases at a more recent date. Chronic bronchitis etc. meeting the conditions of the two additional medical tests under paragraph D12 is now a prescribed disease, but only became so for the first time from 13 September 1993, by the Prescribed Diseases Amendment No. 2 Regulations 1993 SI No. 1985. 

23. The effect of its being prescribed from that date was that any former miner who was then already suffering from the disease and could meet the statutory conditions could start getting the benefit from 13 September 1993 onwards. For the long term disablement pension for such diseases however, s. 103(6) of the Contributions and Benefits Act stipulates further that entitlement is not to begin until after the expiry of the period of 90 days (disregarding Sundays) beginning with the onset of the relevant disease. Thus for a miner claiming disablement pension for disease D12 as soon as it became prescribed, a medical appeal tribunal was actually concerned to look and see not only that he had developed the disease since 4 July 1948 and met the statutory conditions on 13 September 1993, but also that the onset of the disease was not later than 15 weeks before 13 September 1993 so that benefit could start from that date. 

24. It is therefore important in every case where a tribunal finds that the statutory conditions are met so that the disease is present, for them also to determine what the actual date of onset was, so that the adjudication officer can know whether or not actual entitlement to benefit can commence from the date claimed. In a case where the tribunal concludes that the statutory conditions are not met, it does not frankly matter whether they express that conclusion in the form that the claimant has not suffered from the precribed disease since 4 July 1948, has never suffered from the prescribed disease, or has not been suffering from it at any time during the relevant period starting with the claimed date of onset (or 15 weeks before the date of first prescription if later) and ending with the date of their own decision. It all comes to exactly the same thing for practical purposes. 

25. In my judgment therefore there was nothing wrong in the way the tribunal expressed their decision on the medical question against the claimant in this case, and the Commissioner's comment in para 7 of the decision in case CI 734/94, about a tribunal expressing a similar negative conclusion having considered an "incorrect period", ought not in my judgment to be read as suggesting otherwise. It may have related to some particular aspect of the facts of that case which are not before me; but is not in my view to be taken as authority for any different general principle than the one I have tried to explain, which is I think the only possible reading given the wording of s.108 and the way additional prescribed diseases are introduced. 

26. The appeal is acordingly allowed and the case remitted for reconsideration by a further medical appeal tribunal in accordance with section 48(5) Social Security Administration Act 1992. I direct the new tribunal that for the reasons given above the first question for their determination is whether the claimant has developed prescribed disease D12 at any time after 4 July 1948, which is the statutory date in s.108(1) of the Contributions and Benefits Act. If the answer to this is yes, they should go on to determine the date of onset of the disease in accordance with regs 5 and 6 of the Prescribed Diseases Regulations, so as to enable the adjudication officer to decide the date from which benefit is payable. This will be 13 September 1993 or the stipulated period after the date of onset of the disease, whichever is the later. 

27. The appeal is allowed and the case remitted accordingly. 

(Signed)

P L Howell
Commissioner 
28 October 1996 
