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[ORAL HEARING]
1. I decline to accept the notice of appeal by the adjudication officer in this case, which was lodged late after more than double the prescribed time limit had elapsed. I am not satisfied that the circumstances justify the exercise of my discretion to accept it late for special reasons.

2. I held an oral hearing of this question. Jeremy Heath of the solicitor's office, Department of Social Security appeared for the adjudication officer and Spence Watson, solicitor to the Teesdale CAB, appeared for the claimant.

3. The claimant is a former policewoman, now aged 33. On 4 June 1996 she applied for an industrial accident declaration in respect of events at work earlier that year. She claimed these had triggered a breakdown in her health so that she had been unable to go on working. This claim was initially rejected by the adjudication officer but that decision was reversed and an industrial accident declaration made by the tribunal on 19 January 1998 after a full hearing. The main issues were factual and as the record shows the tribunal went into the written and oral evidence about what had happened to the claimant and its effect on her health with considerable care. 

4. For present purposes I do not need to go into the evidence in any detail, beyond noting that the issue on which the appeal depended was identified by the tribunal, entirely correctly, as being whether the severe depressive episode they unanimously found the claimant to have suffered in 1996 had been triggered by an accident at work: and in particular whether there had been an event identifiable as such an accident, in the sense required by the relevant Commissioners' decisions to some of which they referred. 

5. By a majority, the tribunal decided that the test laid down in those authorities was met by the facts of the case before them. They held that an identifiable triggering event had taken place when the claimant had had a "performance appraisal interview" with a superior officer on 12 February 1996, as a result of which there was a breakdown in her health and she had been unable to work. The dissenting member of the tribunal took a different view of the facts, and would have held that what she had suffered in 1996 was the result of a process rather than any single triggering event, as he considered the evidence showed a gradual build up of stress related illness over a period of time. 

6. Under the industrial accident legislation, that decision in favour of the claimant was merely the first step along the path to possible benefit. She still has to satisfy the medical adjudicating authorities that she has been suffering the requisite percentage loss of faculty by reason of her accident during the period of her claim. That medical stage of the process has been held up, pending the adjudication officer's attempt to get the accident declaration itself reversed on appeal.

7. That was started promptly enough, by the adjudication officer applying for a full written statement of the tribunal's findings of fact and reasons on 23 January 1998, after receiving the initial decision notice dated 19 January 1998 on page 49. That request is at page 54 of the appeal file. Copies of the chairman's note of the proceedings and his full statement of the tribunal's findings of material fact and reasons, supplied to all parties on 11 March 1998, are at pages 50-58. On 28 March 1998, again well within the prescribed time, the adjudication officer applied to the chairman for leave to appeal. The grounds of the appeal were that the tribunal had erred in law in identifying the events at the claimant's performance appraisal interview as an "accident" since such interviews should have been treated as a normal part of the employer/employee relationship: see pages 60-62. 

8. For some reason, that application for leave is recorded on the tribunal's file as having been placed before the tribunal chairman twice, on 6 April and 2 June 1998. Whatever the explanation for that, there is no doubt that the chairman did duly grant leave: his signed determination dated 3 June 1998 is endorsed on the application form on page 61. Equally there is no doubt that within a few days after that the clerk to the tribunal issued to the adjudication officer the usual formal written notice of the chairman's determination. That notice (page 63) stated in clear and unmistakable terms that leave to appeal had been granted, and if the applicant wished to continue with the appeal the application form with the grounds (which was returned to him) should now be sent to the Commissioners' office, to start the actual appeal process. Any adjudication officer responsible for dealing with appeals to the Commissioners must have seen hundreds of such notices. This one was in absolutely standard form, and plain English.

9. Page 63 of the appeal file shows that although the tribunal clerk had omitted to put a despatch date on this particular notice, it was stamped as received by the adjudication service on 11 June 1998. By that date therefore, it is beyond all dispute that the adjudication officer had written notice that leave to appeal had been granted. 

10.Under reg 7(1) of the Commissioners' Procedure Regulations in force at the material time (SI 1987 No 214) the prescribed time for lodging notice of appeal was "within 42 days of the date on which the applicant was given notice in writing that leave to appeal had been granted." At the very latest therefore, the adjudication officer was required to lodge his notice of appeal at the Commissioners' office by 23 July 1998.

11.That was not done. It was not until 7 September 1998 that the notice of appeal and supporting documents (pages 64-80) were submitted. Allowing the benefit of reg 30(2) of the 1987 regulations by which notices or documents sent by post are deemed effective from the date of posting, the notice of appeal was thus not given until day 88, that is 46 days outside the 42 day limit.

12.The explanation given is that when the notice of grant of leave to appeal was received on 11 June 1998 an official in the adjudication service took the view that it should not be forwarded to an adjudication officer to deal effectively with the appeal. Instead it ought to be sent back to the tribunal, to have them put a date on it as well, before any further action of any kind was taken. Consequently, on 17 June 1998 he returned it to a tribunal office in Glasgow, with the request: "Please arrange to have these forms dated and faxed back to me. The time limits are strict for our AO's to write their submissions and a lack of dates, delays their action" (see page 83). 

13.The effect seems to have been a prolonged stoppage in the machinery. As was explained in a letter to the Commissioners' office on behalf of the adjudication officer on 14 September 1998 (page 84), it then took the two sets of officials the whole of another seven weeks to resolve the problem of putting a date stamp on the notice (even though everyone knew perfectly well that leave to appeal had been granted, and should have known that time was already running for the appeal). It was not until 5 August 1998 that the documents were received back again by the adjudication officer. Then someone in the adjudication service determined that the adjudication officer was entitled to another 42 days from then for his notice of appeal, so it was still not lodged immediately. Finally they lodged it at the Commissioners' office at the start of the second week of September.

14.On the adjudication officer's behalf, Mr Heath made a valiant but hopeless effort to maintain that the assumption made by this unidentified official about the time limit had been right, and accordingly the notice of appeal was not out of time after all. In my judgment that is completely unarguable. The time limit in the Commissioners' procedure regulations referred to above is clear and unambiguous, and the adjudication service must have had experience of it in thousands of appeals over the years. It is focused clearly on the reality of what has happened rather than the use of any particular form, requiring only that the applicant should have been given notice in writing that leave to appeal had been granted. From that point on, time is running. Mr Heath sought to draw my attention to provisions of the separate regulations governing the tribunal's own procedure which he said the tribunal officials had failed to comply with in this case, but that in my view is quite immaterial.

15. The sole question is thus whether I should accept late notice of appeal, which I have the power to do for special reasons: see now reg 13(2) Commissioners Procedure Regulations SI 1999 No 1495, replacing the former reg 7(2) SI 1987 No 214. 

16.The Commissioners have always had wide power to admit appeals or applications outside the normal time limits. In my judgment this is a vital and necessary part of the operation of a fair and just appeal system on questions of law at their level. No one can hope to prescribe or define in advance or in the abstract when such a power may need to be exercised, to do justice or prevent injustice in a particular case. It is well established that it is a judicial discretion, to be exercised broadly and having regard to the facts of each case. For illustrations of the general approach adopted by the Commissioners ever since the first legislation in 1946-48 see the reported decsions of two distinguished and experienced Commissioners in cases R(M) 2/87 and R(I) 5/91, and the guidance given by the Court of Appeal on the corresponding expression "special circumstances" in R v Home Secretary ex parte Mehta [1975] 1 WLR 1087. Ultimately though, previous authorities however distinguished can do no more than provide helpful and illustrative guidance; since this is a question on which by definition every decision must depend on its own particular facts. 

17.On those of the present case, Mr Heath urged that while the delay could admittedly have been avoided, it seemed to have been the result of anxiety that the tribunal procedures should be properly observed, and the adjudication officer should not be penalised for the failures of other officials. Moreover it was the adjudication officer's duty in the public interest to ensure that the industrial accident legislation was applied correctly, and it would be right for this appeal to go forward to allow the Commissioner to consider the argument that an industrial accident declaration should not have been made because of events at an interview with an employer. It would not be fair to other claimants if she retained an advantage merely because of a procedural muddle. 

18.For the claimant, Mr Watson in a well focused argument drew my attention to the length of the delay in this case, and the long period of apparent inactivity by the adjudication service after sending the papers back to the tribunal. Overall, he said, there had been incompetence or laxity on the part of those responsible for dealing with the appeal and they could hardly claim indulgence for this: a government department with all its resources is not like an inexperienced or unrepresented claimant. He agreed with Mr Heath that it was right for me to take the underlying merits of the appeal itself into account but submitted that this factor told in favour of the claimant. The tribunal had correctly identified the issue before them which was one of fact and degree. Their assessment that the claimant's illness had been the result of an event, not a process, was a factual determination based on the evidence and such questions were for the tribunal of fact to determine. There was no manifest injustice to other claimants or risk of distortion of the law if the factual assessment made in this individual case was left undisturbed. Moreover the adjudication officer's delay had already caused the claimant prejudice, by holding up her medical assessment.

19.I am in no doubt that Mr Watson's arguments are to be preferred. This is not a case where adequate grounds have been shown to admit a notice of appeal after more than double the prescribed time limit. It would not be right to say as a matter of principle that government departments should in all circumstances be treated more harshly than individual claimants as regards time limits because of the greater resources at their command; but it does seem to me that a government department operating prescribed legal appeal procedures should be expected to know what the rules are, and comply with them as a matter of course. The kind of indulgence readily extended to individual claimants unfamiliar with the system, or confused as they sometimes are by the information they are given even by officials, cannot be prayed in aid for what happened here. Nor is this the kind of case where some relaxation needs to be accorded to the adjudication officer on more general grounds, such as the need for even-handedness between an avalanche of similar cases all having to be dealt with at once in the light of some recent decision of the House of Lords. 

20.I also agree with Mr Watson that the tribunal's decision in favour of the claimant in this case was a decision on the particular facts. Neither the adjudication officer nor anyone else can appeal the decision of a tribunal on a question of fact and degree merely because they are dissatisfied with the conclusion reached. In all cases it must be shown that the tribunal have misdirected themselves or otherwise gone wrong in law. It is far from plain why it could be said that this tribunal have done so. On the contrary, so far as I can see they addressed the correct questions, took proper account of the authorities and reached a conscientious decision on the facts.

21.For those reasons, the late appeal is not accepted and the tribunal's decision that the claimant suffered an accident in the relevant sense stands. 

22.The case must therefore now proceed to the next stage to determine the medical question of what, if any, loss of faculty the claimant has suffered as a result. It appears likely that the assessment of how far, if at all, she has been suffering any continuing disability from the events of 12 February 1996 will be of particular importance. As time has now gone on and some looking back will be involved I direct that the attention of the relevant adjudicating authorities should be drawn in particular to the tribunal's comments at the foot of page 56, suggesting that (happily for all other purposes) the effects of her depressive episode started to lift by the end of 1996.
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