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1. This is an application by the claimant for leave to appeal against the decision of the Colwyn Bay medical appeal tribunal dated 6 June 1995, whereby they held that, since the decision of an adjudicating medical authority on 8 April 1988, there had not been unforeseen aggravation of the results of an injury due to an industrial accident on 17 November 1986. At the oral hearing of the application at Cardiff Civil Justice Centre, the claimant appeared in person and the Secretary of State was represented by Mr Huw James, Regional Solicitor of the Departments of Social Security and Health. Both the claimant and Mr James gave their consent to my treating the application as the appeal. 

2. The claimant was formerly a firefighter. He suffered two industrial accidents that are relevant to this appeal. The first was on 2 January 1985, when he was struck hard on the side of the face by a door of a fire appliance and was knocked over. He claimed disablement benefit in respect of that accident on a form dated 9 June 1985, but stamped as received by the Department of Health and Social Security on 20 November 1985. On 10 March 1986, an adjudicating medical authority found that he had suffered a contusion to the left of his face and a musculo skeletal injury to the cervical spine and that he was suffering from an aching pain in the neck and pains after a day's work and also stiffness of the neck. The adjudicating medical authority found no disablement from 17 April 1985 (i.e. 91 days after the accident) in respect of the contusion but assessed disablement at 5% from 17 April 1985 to 16 April 1987 in respect of the musculo skeletal injury to the cervical spine. That was a final assessment. Presumably it resulted in the award of a small disablement gratuity. 

3. The second accident occurred on 17 November 1986 when the claimant was testing a line and he fell over backwards when it suddenly broke. He claimed disablement benefit in respect of that accident on 19 January 1988. On 24 January 1988 he also applied for a review of the decision of 10 March 1986 on the ground that there had been unforeseen aggravation of the results of the accident of 2 January 1985. Both matters came before an adjudicating medical authority on 8 April 1988. The adjudicating medical authority found that there had been no unforeseen aggravation of the effects of the accident of 2 January 1985 and gave as their reasons "subsequent injury". However, they adjourned consideration of the disablement questions in respect of the accident of 17 November 1986, saying:- 

"A consultant's opinion would be helpful before completion in view of the statement and findings. "There appears to be a large element of 'functional overlay'." 

A report was duly obtained from Mr M J S Hubbard who had seen the claimant in May 1986 and examined him again on 9 June 1988 for the purposes of the report. He said:- 

" 2. Relevance to the accident: 17.11.86. 
"I examined this man on 15th May 1986 and I think the neck is the same as it was. The thoracic spine was not complained of at that time, however I am satisfied that the degenerative changes which are the cause of the present complaint well preceded the accident in November 1986. 
"I do not think it is likely that symptoms in the back could be reasonably related to the accident in 1986 but relate to long-standing degenerative changes. 
"3. Prognosis: 
"I doubt if things will worsen. He will always be able to occupation [sic] as a fireman. On the other hand, I am sure he will not ameliorate. Like yourselves, I feel there is an element of functional overlay over the real degenerative changes he has." 

In the light of that report, the adjudicating medical authority decided, on 5 August 1988, that there was no loss of faculty from 1 March 1987 (i.e. 91 days after the accident) due to the accident of 17 November 1986. 

4. In February 1994, the claimant was told that, at a Fire Service medical examination, he had been found unfit to undertake duties as an operational firefighter. At the end of July 1994, he was retired from the Fire Service. 

5. On 18 April 1994, the Department of Social Security had received an application for review of an assessment of disablement on form BI 168(UA), which was dated 28 February 1994. Part I of the form (particulars of applicant) was to be completed by the local office. One of those particulars was the "date of accident" and the office inserted "17/11/86". Part II of the form (reasons for review) was to be completed by the applicant. The claimant attached a separate sheet of paper with his typewritten reasons on it. The first sentence was:- 

"Crepitus still in neck from 1985 accident." 

6. The application came before an adjudicating medical authority on 25 May 1994. It was treated solely as an application for review of the decision in respect of the accident of 17 November 1986. The adjudicating medical authority took the view that there had been no unforeseen aggravation of the effects of the relevant injury, saying that, although there had been worsening of the claimant's condition, that was due to degenerative changes in the neck, shoulders and thoracic spine. 

7. The claimant appealed and made considerable reference, not only to physical symptoms, but also to psychiatric symptoms. The appeal came before the medical appeal tribunal on 9 January 1995 but they adjourned for the following reasons:- 

"To enable the Secretary of State to arrange for the claimant to be examined by a Consultant Psychiatrist. The Consultant should be asked to advise on the claimant's present psychological state and its relationship to the accident of 17/11/86; whether the claimant is suffering from post traumatic stress disorder; and the prognosis." 

Dr. William Bennett Spry FRCPsych wrote a four page report on 15 February 1995. He said that the claimant's symptoms did not meet the criteria for diagnosis of post traumatic stress disorder and he diagnosed "anxiety state with reactive depression". He referred to both the accident of 2 January 1985 and the accident of 17 November 1986. As to the connection between his diagnosis and the two accidents, he said:- 

"Opinion 
"This man's condition has been precipitated by his loss of employment and the breakdown of his marriage. It would appear from what he tells me that there were no marital problems prior to 1989. He remains convinced that the accidents at work caused injuries that led to the loss of his job, and that his moodiness and pain which resulted from the accidents led to his wife leaving him. This can only be a matter of conjecture. 
"I do not consider that the accidents themselves precipitated his anxiety state, but rather that the subsequent pain and physical disability were involved, together with the other factors in his life. 
"At a single interview, and without any corroborative information, it is not possible to proportion these matters. However, if his physical problems are considered to be degenerative as stated, the accidents referred to above would not appear to play a significant role and his psychiatric condition would appear to be a reaction to his pain, loss of employment and marriage breakdown. Conversely, if his pain, or some of it, is attributable to the accidents, then there would be a causal link between the accidents and his present psychiatric state. 
"Prognosis 
"This man is now lonely, unemployed and unwell. There is little likelihood of any improvement in the foreseeable future unless there is an unforeseen change for the better in his personal circumstances." 

8. On 6 June 1995, the appeal came before another medical appeal tribunal, only one of the medical members of which had been a member of the tribunal sitting on 9 January 1995. Their record of decision is as follows:- 

"1. Decision of Tribunal 
"The decision of the Adjudicating Medical Authority (AMA) is confirmed. "We are not satisfied that since the decision of the AMA dated 8 4 88 there has been an unforeseen aggravation of the results of the relevant injury. 
"2. Findings of Tribunal on questions of fact material to decision 
"The physical signs and symptoms are compatible with the degenerative changes affecting his dorsal and cervical vertebrae. There are also signs compatible with a large functional overlay. 
"3. Reasons for decision 
"We have heard from Mr Mangnall on behalf of the claimant. We have heard and examined the claimant. We have read all the scheduled evidence, in particular the report of Dr Spry dated 15 2 95, and viewed the X Rays. 
"In view of our clinical findings and opinion set out in box 2 above, we do not consider his present condition is due in any way to the results of the relevant accident on 17 11 86. 
"We do not consider the report of Dr Spry indicates that the claimant's present condition from the psychiatric viewpoint is due to the accident."

The claimant's application to the chairman for leave to appeal on the ground that the tribunal gave inadequate reasons for their decision was rejected and he now renews the application before me. 

9. The claimant has sought to introduce other matters, but it seems to me that the original ground for applying for leave is the only one of his grounds of any substance. It is said that the tribunal gave inadequate reasons for rejecting the claimant's evidence. Mr James, on the other hand, submitted strongly that the tribunal's reasons - albeit brief - were adequate for compliance with regulation 31(4) of the Social Security (Adjudication) Regulations 1986 in the particular circumstances of this case. 

10. I have come to the conclusion that Mr James is right. In many cases, reasoning such as that given in the present case would have been inadequate, but the adequacy of reasons must be considered by reading them in the context of the evidence and submissions before the tribunal. The claimant's evidence to the tribunal had been to the effect that he had suffered from pain in his neck and over the upper thoracic spine area and that he had suffered from other symptoms that might be due to a psychological reaction to that pain or to the accident itself. None of the evidence was directed to the question of the cause of the pain, save inasmuch as it was suggested that it started, or substantially worsened, following the accident on 17 November 1986. All the medical evidence was against the claimant, with the possible exception of the decision of the adjudicating medical authority on 8 April 1988. It was, I think, he who produced a supplementary medical report from Mr T Arwyn Evans FRCS, dated 21 February 1987, in which he suggested that X rays of the lower thoracic spine should be obtained and an addendum to that report, dated 24 April 1987, in which Mr Arwyn Evans said:- 

"Radiographs of the lower thoracic spine show degenerative changes as seen in the report of the Consultant Radiologist.
"I do not believe that such changes would be seen to occur in the short time since he fell in November. 
"I do not think that the fall on the 17th November, 1986, has had any serious exacerbating effect on the neck problem which he complained of before the fall. I think he might well have had quite a disturbance for four to six weeks but I cannot be persuaded that he was, in February, 1987, any worse than he was when I saw him for what I called a Final Report on the 18th January, 1986. I think he has disturbed his thoracic spine in the fall in November, 1986, but I do not think that fall was a consequence of the previous injury and I think it is important to keep the two entirely separate. 
"My opinion has not changed."

The clear consensus was therefore that the degeneration in the spine was not due to the accident of 17 November 1986. There really was no substantial evidence to contradict that view. In those circumstances, the tribunal's bare assertion that they too had reached the same conclusion, without stating what the "physical signs" and "symptoms" were, seems to me not to leave the claimant in the "dark", as it is reasonable to infer that their reasoning was the same as that of the consultants whose reports they had considered. For the same reason, while Neill L J giving general guidance to medical appeal tribunals in Evans v. Secretary of State for Social Services (30 July 1993) said that, generally, "where the tribunal have medically examined a claimant they should record their findings", I do not consider that, in this case, the lack of any record of the tribunal's findings on examination renders their decision erroneous in point of law. So far as the possible psychiatric reaction to the accident and its consequences is concerned, Dr. Spry's reasoning was impeccable in the light of R(I) 13/75 and it was adopted by the tribunal. 

11. I note that the tribunal referred to "the decision of the AMA dated 8 4 88". That was the date on which the examination took place, but the decision in respect of the accident of 17 November 1986 was not finally made until 5 August 1988. I did not consider that anything turns on that point, as it is quite clear that the tribunal had in mind the decision of 5 August 1988, but it does lead to a more serious issue in this case because, on 8 April 1988, the adjudicating medical authority had made a decision in respect of the accident of 2 January 1985. This was an issue raised by a nominated officer, who asked for written submissions on it, and it is the delay consequent upon that request that explains the length of time that elapsed before I heard this application. 

12. The tribunal did not have before them either the decision of 10 March 1986 or the decision of 8 April 1988 in respect of the accident of 2 January 1985. However, as the nominated officer noted, the substance of those decisions was recorded in the letter written by a senior medical officer of the Department of Health and Social Security to Mr Hubbard requesting the report in respect of the accident of 17 November 1986, following the examination on 8 April 1988. That letter was before the tribunal and the claimant's account of the accident of 2 January 1985 was also set out in Dr. Spry's report. The tribunal sitting on 9 January 1995 appear to have asked questions about it as the claimant is recorded as having given relevant evidence. The question raised by the nominated officer was whether, having regard to the first sentence of his reasons for review ("crepitus still in neck from 1985 accident") the claimant's application for review should have been regarded as an application for review of the decisions of 10 March 1986 and 8 April 1988 in respect of the accident of 2 January 1985, as well as an application for review of the decision of 5 August 1988 in respect of the accident of 17 November 1986. In response to the nominated officer's request for submissions, the Secretary of State pointed out that there is no evidence to show that the claimant had made any specific application for review or appeal in respect of the accident of 2 January 1985, since the decision of 8 April 1988, and that, apart from the one line to which the nominated officer drew attention, everything in the application for review received on 18 April 1994 referred to the accident of 17 November 1986. The claimant has not made any relevant submission on this point. 

13. Mr James supported the Secretary of State's written submission, but he accepted that the claimant's complaint that he was suffering from crepitus in his neck from the 1985 accident did raise the question of the review of the decision of 10 March 1986 or the decision of 8 April 1988 or both, because a final assessment implies no loss of faculty after the end of the period to which the assessment relates (see section 110(4) of the Social Security Act 1975 - now section 47(6) of the Social Security Administration Act 1992). 

14. In my view, the circumstances of the present case bear some similarity to the circumstances in CI/307/93. In that case, the claimant applied for a review of an assessment of disablement on a form designed for applications for review on the ground of unforeseen aggravation (under section 110(2) of the Social Security Act 1975 - now section 47(4) of the Social Security Administration Act 1992) but his grounds suggested that any review should be on the ground that the previous decision had been given in ignorance of a material fact or was based on a mistake as to a material fact (under section 110(1) of the 1975 Act - now section 47(1) of the 1992 Act). The Commissioner said, at paragraph 5:- 

"Looking at the evidence as a whole, I am satisfied that the claimant did really mean his application for review of the decision dated 22 September 1967 should be considered on the ground that it had been given in ignorance of a material fact or was based on a mistake as to a material fact. As the tribunal considered it from the standpoint of unforeseen aggravation, their decision must clearly be set aside as erroneous in point of law. He had sought review on one ground, but it had been considered solely on another ground." 

The problem in both that case and this was that the form issued by the Department was not the one that was appropriate given the claimant's real grounds for applying for a review. In the present case, it seems to me that the claimant's grounds of review required that the decisions in respect of both accidents should be reviewed. The form issued and partially completed by the Department did not make provision for two reviews. 

15. Forms issued to claimants ought to reflect their grounds of review. However, they are issued by relatively junior officials and, in the present case, the form seems to have been issued before the claimant had really formulated his grounds. I do not consider that the course adopted for dealing with the application should be governed by the form issued to the claimant. Like the Commissioner deciding CI/307/93, I consider that it should be determined by the true grounds of the application. 

16. Mr James submitted that the medical appeal tribunal could only deal with the issues referred to them. That is correct, but they had referred to them an appeal against the decision of an adjudicating medical authority given on the claimant's application for review. It follows from the decision in CI/307/93 that it was for the tribunal to determine the nature of the application and, in the present case, I am satisfied that the application was in fact an application for the review of the decisions in respect of both accidents. 

17. However - and here I differ slightly from the approach taken by the Commissioner in CI/307/93 - it seems to me that there are two courses of action that might be open to a tribunal in a case like the present. One would be to confine their decision to the matter considered by the adjudicating medical authority below and merely to draw attention to the fact that the application had raised a separate review issue that had not been determined and should be determined by another adjudicating medical authority. The second would be to deal with both matters together, offering an adjournment if that were appropriate. Which of those courses of action should be followed must depend upon the facts of each case. In the present case, the relevant accidents were both alleged to have affected the claimant's spine and it seems to me that it was essential that they should be considered together. Indeed, I consider that it was very unwise of the adjudicating medical authority that examined the claimant on 8 April 1988 to determine one of the matters before them on that date and defer consideration of the other. When cases like these become separated, there is a risk of inconsistent decisions. 

18. In the particular circumstances of the present case, I am satisfied that the failure of the tribunal to consider whether the decisions of 10 March 1986 or 8 April 1988 in respect of the accident of 2 January 1985 should be reviewed renders their decision erroneous in point of law. I grant the claimant leave to appeal and I allow his appeal. I set aside the decision of the Colwyn Bay medical appeal tribunal dated 6 June 1995 and I refer the case to a differently constituted tribunal for determination. The claimant should not assume that he will achieve any success before that tribunal merely because I have allowed this appeal. However, he is entitled to have consideration given to the question whether, if there were degenerative changes in his spine, those were caused or accelerated by the accident of 2 January 1985. If it is found that that accident was a cause of the pain from which the claimant suffered, it will be necessary for Dr Spry's opinion to be considered in the light of that finding. 

(Signed)

M Rowland
Commissioner 
19 February 1997 

