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1. I allow the claimant's appeal against the decision of the medical appeal tribunal dated 1 September 1993 as that decision is erroneous in law and I set it aside. I remit the case for rehearing and redetermination, in accordance with the directions in this decision, to an entirely differently constituted medical appeal tribunal: Social Security Administration Act 1992, section 48. 

2. This is an appeal to the Commissioner by the claimant, a married woman born on 25 June 1968. The appeal is against the unanimous decision of a medical appeal tribunal dated 1 September 1993 which dismissed the claimant's appeal from a decision of a Special Medical Board dated 7 July 1992, to the effect that the claimant was not suffering from Prescribed Disease D7 (Occupational Asthma) - see further below. 

3. The appeal was the subject of two oral hearings before me on 8 November 1994 and 21 June 1994 respectively. Neither the claimant nor her representative were present at the first hearing but were present at the second hearing. The claimant's representative was Mr D Pressley of the Citizens Advice Bureau in the area in which the claimant lives. On both occasions the Secretary of State was represented by Mr W.H. Connell of the Office of the Solicitor to the Departments of Health and Social Security. Oral evidence was also given by Dr. Ward, a Senior Medical Officer of the Department. I am indebted to all those persons for their assistance to me at the hearings. 

4. The facts relating to the appeal are as follows. On 20 April 1992 the claimant made a claim for disablement benefit for Prescribed Disease D7 - "Occupational Asthma" (see Schedule 1 to the Social Security (Industrial Injuries) (Prescribed Diseases) Regulations 1985, S.I. 1985 No.967). She stated that she first suffered from asthma from 1 September 1991 and added "Doctor only told me these past few months. Late onset caused no doubt by the smoke filled clubs exposed to heavy smoke filled rooms. Never ever smoked myself". She indicated that she had acted as a full-time stewardess in a miners club from 1978 to 1985 and again from January 1988 to 1992. 

5. A letter from her doctor dated 18 February 1992 addressed to the Miners Club Committee stated, 

"This lady, who was employed by the Committee, has recently had removal of multiple polyps from her vocal cords. Not only is it likely that the polyps were caused by the passive smoking which she encounters in her occupation, but it is my view that they are likely to recur if she exposes herself to the same environment. I would strongly recommend, therefore, that she ceases employment on health grounds as her condition is likely to be worsened by working once more in a smoky atmosphere." 

6. On 21 April 1993 the claimant's general practitioner answered certain questions put to him by a Senior Medical Officer of the Department of Health and Social Security as follows, 

	Question 
	Answer 

	"1. Does the patient suffer from asthama or chronic obstructive airways disease? 
	Asthma 

	2. If the claimant suffers from asthma from what date has she been suffering? 
	March 1992 

	3. Was the patient exposed to any other sensitory agent apart from cigarette smoke? 
	No. 

	4. Do you have any evidence either subjective or objective to support a diagnosis of occupational asthma? 
	When she is not in a smoky atmosphere she is considerably better. When she goes into the club (of which she is a steward with husband) she gets an exacerbation." 


 

  

It is worthy of note that the Department's senior medical officer who made those enquiries described cigarette smoke as a "sensitory agent" in his formulation of question 3 when asking for the general practitioner's report. For the significance of the words "sensitory agent" see below. 

7. The claim for disablement benefit was then put to an adjudication officer who made enquiries of the Miners Welfare Club at which the claimant had been recently working. The club's reply indicated that the claimant had not been subject to any of the specifically prescribed agents (see below) but did add "[the claimant] is exposed to cigarette smoke". It appears from an internal memorandum that the adjudication officer asked for advice from a Higher Executive Officer, saying of the claimant, 

"However, there is no doubt that in her job she was exposed to smoke filled rooms, certainly in excess of the smoke a 'passive' smoker would inhale. ..I believe she satisfies the prescription question for PDD7. Do you agree." 

The advice given to the adjudication officer was "I agree that the prescription is satisfied in this case". The adjudication officer then gave a decision to the effect that the claimant had been employed in a prescribed occupation for the requisite number of years. 

8. The case was then put for an assessment of disablement to the medical authorities. They of course had to consider the detail of the description of the disease in paragraph D7 of Schedule 1 to the 1987 Regulations I set the entirety of paragraph D7 out, as follows,

	"Prescribed disease or injury 
	Occupation

Any occupation involving: 

	D7. Asthma which is due to exposure to any of the following agents:- 
	Exposure to any of the agents set out in column 1 of this paragraph." 

	(a) isocyanates; 
	 

	(b) platinum salts; 
	 

	(c) fumes or dusts arising from the manufacture, transport or use of hardening agents (including epoxy resin curing agents) based on phthalic anhydride, tetrachlorophthalic anhydride, trimelitic anhydride or triethylenetetramine; 
	 

	(d) fumes arising from the use of rosin as a soldering flux; 
	 

	(e) proteolytic enzymes; 
	 

	(f) animals including insects and other arthropods used for the purposes of research or education in laboratories; 
	 

	(g) dusts arising from the sowing, cultivation, harvesting, drying, handling, milling, transport or storage of barley, oats, rye, wheat or maize or, the handling, milling, transport or storage of meal or flour made therefrom; 
	 

	(h) antibiotics; 
	 

	(i) cimetidine; 
	 

	(j) wood dust; 
	 

	(k) ispaghula; 
	 

	(l) castor bean dust; 
	 

	(m) ipecacuanha; 
	 

	(n) azodicarbonamide; 
	 

	(o) animals including insects and other arthopods or their larval forms, used for the purposes of pest control or fruit cultivation or the larval forms of animals used for the purposes of research, education or in laboratories; 
	 

	(p) glutaraladehyde; 
	 

	(q) persulphate salts or henna; 
	 


 

 

	(r) crustaceans or fish or products arising from these in the food processing industry; 
	 

	(s) reactive dyes; 
	 

	(t) soya bean; 
	 

	(u) tea dust; 
	 

	(v) green coffee bean dust; 
	 

	(w) fumes from stainless steel welding; 
	 

	(x) any other sensitising agent 
	 


 

  

(occupational asthma)." [my underlining]

9. I have set out the entire list of prescribed agents because, although none of the specific agents listed in sub-paragraphs (a) to (w) are involved in this case, the one that is involved namely (x) "any other sensitising agent", refers back by the words "any other" to the nature of the specific substances in (a) to (w), i.e. (a) to (w) must be regarded as "sensitising" agents. I should also note at this point that it is common ground that the adjudication officer held the claimant to have worked in a prescribed occupation because she had been exposed to "any other sensitising agent", namely, in his view, cigarette smoke. 

10. The special medical board of 7 July 1992 made their findings as follows, 

"Exposed over 25 years to the smoke filled rooms of a miners welfare club. Subject to intermittent choking sensation, a productive cough and wheezing of varying intensity, more persistent over past year. Diagnosis of asthma not certainly confirmed but, in any case, the effect of cigarette smoke can only be irritant, and not as a specific sensitiser. Conclusion, therefore, not suffering from the prescribed disease occupational asthma." 

11. The claimant appealed to the medical appeal tribunal. The Secretary of State, in his written submission to that tribunal, said as follows:- 

"Medical comment. It is noted that [the claimant] has appealed against the medical board's decision that she is not suffering from occupational asthma. This lady has worked for 25 years in a smoke filled room of a miners welfare club where she was exposed to constant cigarette smoke. There is no history of any exposure to any known sensitising agent. She complains of increasing shortness of breath, wheezing and intermittent productive cough over many years duration. Clinically she does not describe any significant variability and I do not see any objective reversibility studies carried out. The question whether she has asthma or chronic bronchitis or both is not very clear. In any case she was not exposed to any sensitising agent. The cigarette smoke is simply irritant rather than a cause of occupational asthma." 

12. The medical appeal tribunal, before whom the claimant and her representative Mr Pressley appeared, gave their reasons for decision for dismissing the appeal as follows. 

"In our opinion [the claimant] is not suffering from occupational asthma. In our view the regulations as they currently exist do not allow us to make an award. This appellant is suffering from irritant-induced asthma due to exposure to cigarette smoke." 

The tribunal therefore decided (i) that the claimant was suffering from asthma, (ii) that it was irritant-induced due to exposure to cigarette smoke but (iii) that it was not due to exposure to "any other sensitising agent". 

13. The Secretary of State has submitted that the tribunal's decision was erroneous in law in that sufficient reasons were not given to indicate to the claimant why, although the tribunal had found that she was suffering from asthma, that did not come within the description of "exposure to any other sensitising agent". I accept that submission which was also adopted by Mr Pressley on behalf of the claimant. Although it is clear that the tribunal here were dealing with a difficult case, nevertheless their reasons do not adequately indicate to the claimant why she could not be said to have been exposed to "any other sensitising agent". I therefore must set their decision aside for that reason. 

14. Following the first hearing before me on 8 November 1994 I issued a detailed direction which raised, among other matters, the effect on the medical appeal tribunal's powers of the adjudication officer's decision that the claimant had worked in a prescribed occupation. In fact the answer to that question was supplied by section 60(2) of the Social Security Administration Act 1992, stating that section 60(1) provision that the "decision of any claim or question . shall be final" should not "make any finding of fact or other determination embodied in or necessary to a decision, or on which it is based, conclusive for the purpose of any further decision" (s.70(2)). The parties concurred in submitting to me that that meant that the finding of fact embodied in the adjudication officer's decision that the claimant had worked in a prescribed occupation namely the finding that she had been exposed to "any other sensitising agent" was not binding on the medical appeal tribunal and it was therefore competent to them to arrive at a contrary conclusion. I accept those submissions as being correct in law. It should be noted that the provision of section 60(2) originated in section 5(1) of the National Insurance Act 1972, as a direct consequence of the House of Lords' decision in Jones v Secretary of State [1972] A.C. 1944. Section 5(1) of the 1972 Act was designed pro tanto to reverse that decision (which related to industrial accidents not industrial diseases but the principle is the same). 

15. There has been given to me detailed medical evidence, oral and documentary, all of which should be made available to the new medical appeal tribunal that hears this case. The purport of it is, as I understand it, that there is in the medical literature no evidence that the inhalation of tobacco smoke could be a "sensitising agent". A distinction is drawn between an irritant and a sensitising agent. The Industrial Injury Advisory Council's report dated 28 August 1990 (Cmnd.1244) that led to the introduction (by S.I. 1991 No.1938 as from 26.9.91) of sub-paragraphs (o) to (x) of paragraph D7 clearly contemplated that the substances mentioned in (o) to (w) were, as the Report describes them, "sensitising agents". I do not however see in the Report a distinction drawn as such between an irritant and a sensitising agent. 

16. I gather, however, that the new medical appeal tribunal will be encouraged to enquire whether there is further medical evidence available on whether tobacco smoke can be a sensitising agent (particularly as some of the medical literature shows that tobacco dust and portions of green tobacco leaves have been found to be sensitising agents). The new medical appeal tribunal will need to make full enquiries as to the up-to-date state of the medical literature and medical research on this point. I understand that the Secretary of State's representative is prepared to assist them in this regard. 

17. I should however make to the new medical appeal tribunal a legal point about the construction of paragraph D7 in its entirety. That point is that, until the adding of paragraphs (o) to (x) by S.I. 1992 No.1938, there was no reference whatsoever in paragraph D7 to a "sensitising agent". There was merely a list of various agents but no indication that their common denominator (if such was the case) was that they were sensitising agents. Nor was (or is) any distinction drawn between a sensitising agent and an irritant. 

18. The position therefore is, as I understand it, that because of the words "any other sensitising agent" (my underlining) in paragraph (x), that can be construed only as meaning "sensitising" in the sense that paragraphs (a) to (w), or the substances mentioned therein are sensitising. That is the only way of giving any meaning to sub-paragraph (x). These are medical matters which I cannot pronounce on but, if for example any of the substances listed in (a) to (w) were not sensitising substances in the sense for which Mr Connell contends, then the word "sensitising" in sub-paragraph (x) must be given a similarly limited meaning. In other words the "ejusdem generis" rule applies to the construction of sub-paragraph (x). 

19. Medical literature and dictionaries to which the new tribunal should have access will define the word "sensitising". I note, for example, that the 4th.edition of the Gould Medical Dictionary (Blakiston) defines "sensitisation" as follows, 

"A greater response to a later stimulus than to the original one .. the process of becoming reactive or hypersensitive, especially to pollens, serums, and other antigens."

I understood Dr. Ward to say that it was therefore theoretically possible for there to be sensitisation by eg. tobacco smoke which meant that after a certain initial dose a person became more sensitive than the normal person would be to repeated doses of cigarette smoke, though the medical literature to date does not support this so far as tobacco smoke is concerned. No doubt this matter will be more fully developed before a new medical appeal tribunal. I note that the above-cited medical dictionary draws no distinction between an irritant and a sensitising agent. It is a distinction which the layman may find difficult to draw. 

20. Lastly I should deal with two subsidiary matters. The first is to ask the Secretary of State's representative, as Mr Connell indicated at the hearing he would be happy to do, to forward to me a copy of the decision of the new medical appeal tribunal when it is given. I should emphasise at this point that my having allowed the appeal does not express or imply any opinion by me as to what should be the ultimate decision of the new medical appeal tribunal. That is of course entirely a matter for them, provided of course that they have regard to my directions on the legal matter to which I have referred above. 

21. Secondly, I should record that Mr Pressley disclaimed at the hearing before me any intention to claim in the present proceedings that the claimant's asthma was as the result of any "accident arising out of and in the course of her employment" (Social Security Contributions and Benefits Act 1992, s.94(1)) which topic had been the subject of a decision by me in an entirely different case as to passive smoking on file CI/364/1989 (now reported as R(I) 6/91). That case depended on its special facts. No suggestion has been made in the present appeal of accidental injury by inhalations of smoke. 

(Signed) M.J. Goodman

Commissioner
(Date) 11 July 1995

