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1. My decision is that the decision of the social security appeal tribunal, given at Wrexham as long ago as 24 July 1997, was erroneous in point of law in the way they applied the regulations about invalid care allowance for people who have to go into hospital. However I have not been satisfied there was any material error in the way the tribunal dealt with the factual issues in the case, in particular on whether there had been a failure on the claimant's part to disclose the fact that his mother had been admitted to hospital for treatment. The result is that I set aside the decision of the tribunal but exercise the power in section 14(8)(a) Social Security Act 1998 to substitute the decision they should have given on the facts as they found them to be. 

2. My substituted decision, in place of that of the tribunal, is that invalid care allowance had been mistakenly overpaid to the claimant by reason of his failure to disclose his mother's hospital admissions in 1995, but only for a total period of six weeks in that year, namely the four weeks from Sunday 27 August to Saturday 16 September inclusive, and the further two weeks from Sunday 19 November to Saturday 2 December, also inclusive. The total amount of overpaid benefit for those six weeks which is recoverable from him under section 71 Social Security Administration Act 1992 by reason of his failure to make the required disclosure as found by the tribunal, is therefore six times £35.25 making a total of £211.50 in place of the £493.50 wrongly held to be recoverable from him by the tribunal and the adjudication officer.

3. This much delayed case concerns events in 1995 when the claimant was looking after his elderly mother who had to go into hospital for treatment and subsequently into permanent care. There is no dispute that at all material times she met the medical conditions to qualify her as a severely disabled person for the purposes of attendance allowance and invalid care allowance. It is not in dispute that she had been entitled to attendance allowance and had been receiving that allowance for some years before her hospital admission. Nor is it in dispute that the claimant, who had been substantially engaged in looking after her himself for over six months from October 1994 until she had to go into hospital at the end of May 1995, was entitled to invalid care allowance under s. 70 Social Security Contributions and Benefits Act 1992 (and rightly received it) throughout that period. The problems arose because according to the facts found by the tribunal the claimant failed to make the required disclosure to the department when his mother was taken into hospital and subsequently when she was taken into permanent care following a further period when he again looked after her at home in the autumn of 1995, even though these events of course made a potential difference to whether he was entitled to invalid care allowance which he continued to draw throughout the remainder of the year down to 3 December 1995. His mother's attendance allowance also continued to be paid and drawn because no one appeared to have told the department about her admissions to hospital, although they of course affected that entitlement too. 

4. This appeal concerns only the claimant's invalid care allowance but it is material to note that his mother's attendance allowance entitlement had to be reviewed and recalculated as well, after the facts came to light. On 21 March 1996 an adjudication officer issued a revised decision determining that attendance allowance had not been payable to the claimant's mother for the periods from 3 July 1995 to 24 September 1995 inclusive, and from and after 18 December 1995: see pages 49-52 of the present appeal file. That decision also sought to make the overpaid attendance allowance recoverable from both the claimant and his mother; but on a separate appeal to the tribunal it was determined on 21 July 1997 that although the revision of the mother's attendance allowance had been properly carried out and it was correct that it had not been payable to her for those periods, the overpaid amount was not recoverable either from her or from her son. The reasons for this were that he was not her formal "appointee" so as to be liable for any failure to disclose, and it was not reasonable to expect the mother herself to make disclosure to the department as she was incapacitated after a stroke: see the decision notice at page 53, from which the tribunal's reasons clearly appear.

5. In summary therefore the position so far as relevant to the claimant's entitlement to invalid care allowance was as follows: 

(1) For at least 14 weeks down to and including the end of the week 28 May to 3 June 1995 (weeks go from Sunday to Saturday for this purpose, as explained in he adjudication officer's submission to the tribunal) the claimant had been regularly and substantially engaged in caring for his mother, who was a severely disabled person to whom attendance allowance was payable throughout that period. 

(2) On Tuesday 30 May 1995 his mother had to go into hospital for treatment as an in-patient, and remained there continuously until she was discharged back into his care on Wednesday 20 September. For the first four complete weeks of her stay in hospital, that is down to the end of the week 25 June to 1 July, her attendance allowance continued to be payable pursuant to regs 6 and 8, Social Security (Attendance Allowance) Regulations 1991 SI 2740; but by virtue of reg 6, her attendance allowance ceased to be payable from the start of the week beginning on Sunday 2 July, and remained in abeyance down to and including Saturday 23 September which was the end of the week in which she was discharged. 

(3) From the start of the next week beginning Sunday 24 September her attendance allowance was once again payable, as she was at home being looked after by the claimant. This remained the position until she was again taken into hospital, on Tuesday 14 November 1995. This further admission though initially on a trial basis was for permanent care and thereafter the claimant's mother was looked after in hospital at all material times. Attendance allowance remained payable to her under the regulations for a further four weeks after the end of that week, but ceased to be payable for all purposes on 17 December 1995.

6. By section 70 Social Security Contributions and Benefits Act 1992 a person is entitled to an invalid care allowance for any day on which he is engaged in caring for a severely disabled person if he is regularly and substantially engaged in caring for that person, he is not gainfully employed, and the severely disabled person is in a prescribed degree of relationship to him. There is no dispute that the second and third conditions about not being in gainful employment and the prescribed relationship are satisfied in this case, and the only questions arise about the periods for which the claimant's mother counted in this case as a "severely disabled person" and he counted as "regularly and substantially engaged" in caring for her, while she was in fact in hospital. 

7. By section 70(2) a "severely disabled person" in the section means "a person in respect of whom there is payable either an attendance allowance ..." or certain other types of allowance not here material. However by s. 70(8) the Secretary of State is given power to make regulations to "prescribe the circumstances in which a person is or is not to be treated for the purposes of this section as engaged, or regularly and substantially engaged, in caring for a severely disabled person, ...". By s. 70(9) invalid care allowance is payable at a weekly rate which at all material times for this appeal was £35.25. 

8. The relevant regulations, which have effect as if made under s. 70(8), are the Social Security (Invalid Care Allowance) Regulations 1976 SI 409. Reg 4 of these provides so far as material as follows:

"Circumstances in which persons are or are not to be treated as engaged or regularly and substantially engaged in caring for severely disabled persons 

4(1) ... a person shall be treated as engaged and as regularly and substantially engaged in caring for a severely disabled person on every day in a week if, and shall not be treated as engaged or regularly and substantially engaged in caring for a severely disabled person on any day in a week unless, as at that week he is, or is likely to be, engaged and regularly engaged for at least 35 hours a week in caring for that severely disabled person. 

(2) A week in respect of which a person fails to satisfy the requirements of paragraph 1 of this regulation shall be treated as a week in respect of which that person satisfies those requirements if he establishes - 

(a) that he has only temporarily ceased to satisfy them; and

(b) that (disregarding the provisions of this sub-paragraph) he has satisfied them for at least 14 weeks in the period of 26 weeks ending with that week and would have satisfied them for at least 22 weeks in that period but for the fact that either he or the severely disabled person for whom he has been caring was undergoing medical or other treatment as an in-patient at a hospital or similar institution."

9. The appeal before the tribunal on 24 July 1997 was brought by the claimant against an adjudication officer's decision made in 1996 after the facts of the mother's hospital admissions came to light, revising and purporting to cancel the claimant's entitlement to invalid care allowance in respect of her for the whole of the period she had spent in hospital from 5 June 1995 onwards. On that footing it was claimed that the claimant was liable to pay back a total of £634.50 invalid care allowance wrongly overpaid because he had failed to notify the department of his mother's hospital admissions at the time: see pages 33-36. 

10. However by the time the case came before the tribunal the adjudication officer had reconsidered the amount of the alleged overpayment and in his written submission to the tribunal put forward a revised calculation showing only £493.50 as overpaid and was recoverable, on the ground that by virtue of reg 4(2) of the invalid care allowance regulations above the claimant was entitled to go on being paid invalid care allowance for the first four weeks of his mother's stay in hospital while she was continuing to qualify for attendance allowance, but that both the attendance and invalid care allowances had to cease for all weeks after that while she remained in hospital being cared for as an in-patient: see the submission and revised calculation at page 1B-1E. The reduced amount was claimed to be recoverable on the ground that the claimant had failed to make disclosure of his mother being taken into hospital on either occasion despite the instructions in the order book telling him specifically of the need to do this, so that disclosure on his part was reasonably to be expected: see pages 1F-1G.

11. The unanimous decision of the tribunal on 24 July 1997 is recorded in the very clear and well laid out statement of material facts and reasons at pages 55-57 of the appeal file. The tribunal found as a fact that at no time before he had returned his order book, having drawn the allowance for the weeks down to 3 December 1995, had the claimant disclosed to the local DSS office or anyone else in the Benefits Agency that his mother had been in hospital. They further found as facts that he himself was in good health and well able to understand the requirements as to disclosure, but had failed to comply with them although disclosure was reasonably to be expected of him. They specifically rejected some rather vague and belated evidence of his having allegedly made a call to the local office and held that in consequence, applying s. 71 Social Security Administration Act 1992 and the well established principles in Commissioner's decision R(SB)54/83 the amount overpaid was recoverable from him. 

12. It was specifically recorded by the tribunal in paragraph 4 of the reasons for their decision that no issue had been raised before them about the adjudication officer's calculation of the amount allegedly overpaid. As they recorded on page 56:

"4. The issue raised by his representative during the appeal hearing was whether or not he should have disclosed the fact that he had ceased to care for his mother. None of the other issues were argued and for the purposes of this decision the tribunal therefore approve and adopt the arguments advanced by the adjudication officer in his submission as their reasons for the peripheral matters such as the validity of the decision to review and the arithmetical calculation of the overpayment. Having dealt with the matters raised in his letter of appeal, they concentrated on the issue raised at the hearing."

13. The separate matter raised in the letter of appeal had been a contention by the claimant that because of the number of hours a week he had been spending visiting his mother in hospital and generally providing support for her, he still met the 35 hours a week condition in reg 4(1) during this period, but that contention was rightly rejected by the tribunal on the facts. A person is not "regularly engaged for at least 35 hours a week in caring" for a disabled person for this purpose while the disabled person is receiving full time care as an in-patient in hospital, and the tribunal were clearly right so to hold for the reasons they gave in para 2 on page 56.

14. In my judgment the tribunal were also wholly justified in the conclusion they reached on the facts that the claimant had failed to make the disclosure reasonably required of him of his mother's admission to hospital on the two occasions, which were plainly material circumstances that he ought to have notified to the department at once in case they had an effect on his benefit, then or subsequently. 

15. Whether disclosure has in fact been made and whether it is reasonably to be expected of a claimant in the particular circumstances of a case are matters of fact and degree which it is for the tribunal to determine, and their conclusions on such factual issues cannot be questioned on appeal unless it can be shown that the tribunal fell into error of law; in misdirecting themselves as to the questions to be answered, or in some other way in arriving at their decision. In my judgment the tribunal's statement of facts and reasons shows that they gave clear and careful consideration to all the relevant questions, and their conclusion was one they were fully entitled to reach on the evidence before them for the reasons they gave. I am not therefore satisfied that there is any arguable ground for interfering with their decision on the main factual issue that was before them, namely whether there had been a wrongful failure on the claimant's part to disclose the information required of him. 

16. The point is taken in the notice of appeal at page 62 that the earlier tribunal had found attendance allowance not to be recoverable in respect of the claimant's mother for the period in question, and the suggestion is made that "it followed that as her carer [the claimant] was entitled to invalid care allowance through the same period". That argument appears to me plainly misconceived: since if one looks at the terms of the earlier tribunal decision, to which I have already referred, it is plain that it confirmed that attendance allowance was not in fact payable to the claimant's mother during the periods of her hospital in-patient treatment after the initial 28 days allowed by the regulations. The reasons the overpaid attendance allowance was held not to be recoverable either from the mother or the claimant himself were entirely separate and had no bearing on the question of whether disclosure as regards the invalid care allowance he himself continued to draw was reasonably to be expected of him. Nor did the decision of yet another tribunal on separate issues relating to the mother's retirement pension, to which reference is also made in the notice of appeal, provide any ground for questioning the decision of the tribunal in this case on the factual issues before them.

17. I am not therefore satisfied that any of the grounds put forward in the original notice of appeal or in the later submissions made on behalf of the claimant are well founded, with the exception of the entirely fresh point taken in the observations in reply dated 22 December 1998 at pages 73-74. This was that the amount of the overpaid benefit had been wrongly calculated, having regard to the provisions of reg 4(2) of the invalid care allowance regulations themselves. 

18. Despite the fact that this does not appear to have been an issue raised at all by the representative at the tribunal hearing (so that the tribunal's failure to deal with it is entirely understandable) and that the adjudication officer (now Secretary of State) has not submitted any observations on the point one way or the other, it does appear to me that in this respect both the original adjudication officer's calculation and the tribunal's decision which adopted it have failed to apply what the regulations actually say. 

19. The adjudication officer appears to have proceeded on the assumption that where a severely disabled person has to go into hospital there is a maximum continuing period of only four weeks of benefit for invalid care allowance, as there is for the disabled person's attendance allowance itself. However as pointed out by the claimant's representative in her supplementary submission, the intention of the prescribed periods in reg 4(2) for which a person is to be treated as continuing to be engaged in caring for a severely disabled person appears to be to allow not only a standard period of four weeks continued benefit in any six months for "respite care" while the carer takes a break from what are no doubt sometimes very onerous duties, but also an extended period of up to eight additional weeks if the reason for the temporary break in actual care is that either the disabled person or the carer themselves are receiving medical treatment as an in-patient in hospital. 

20. Legislation which requires one to deem a state of affairs that does not in fact exist and makes use of phrases such as "but for" is always prone to difficulty but in my judgment Miss Davies (the welfare rights officer now representing the claimant) is right in this instance about its apparent effect so that a period of up to twelve weeks', rather than four, continuation of invalid care allowance is permissible while the disabled person is an in-patient in hospital provided always that this remains temporary. Although under the principal definition in s. 70(2) a "severely disabled person" ceases to be such for weeks when attendance allowance is no longer payable after the first four weeks of treatment as an in-patient in hospital, it will be recalled that s. 70(8) also gives the Secretary of State power to prescribe by regulations the circumstances in which a person is or is not to be treated for the purposes of the section as "engaged in caring for a severely disabled person". 

21. Reg 4(2) of the invalid care allowance regulations appears to me to be within the powers conferred by that sub-section in prescribing that for a limited number of weeks a person is to be treated as continuing to care for a severely disabled person when he is not in fact doing so because the person for whom he had been caring is temporarily in hospital as an in-patient. The mechanics chosen by the legislator to achieve that are to imagine away the fact that the disabled person is in hospital receiving treatment, and it seems to me that the "would have ... but for" formulation must necessarily involve the hypothesis, on facts such as those in this case, that if the claimant's mother had not been still in hospital receiving in-patient treatment, she would have been back at home being looked after by the claimant; and that this would have been bound to involve both his being engaged in caring for her for at least 35 hours a week, and attendance allowance once again being payable in respect of her as a severely disabled person.

22. The result of applying the cumulative conditions of reg 4(2) to the actual facts of this case is therefore that in my judgment the claimant remained entitled to invalid care allowance for a further eight weeks beyond the point at which the adjudication officer's revised calculations submitted to the tribunal claimed his entitlement had ceased, namely down to and including the week ending on Saturday 26 August 1995. That was the last week in respect of which it could be said that he had in fact been spending at least 35 hours a week for at least 14 weeks in the period of 26 then ended looking after his mother, and would have done so for at least 22 weeks in the same period if she had not been receiving treatment as a in-patient in hospital for part of that time. For the following four weeks beginning on Sunday 27 August 1995 those conditions were not satisfied, so that invalid care allowance was not then payable; it became payable again for the weeks from 24 September after she came out of hospital as is not in dispute, and down to the end of the week when she was again admitted on 14 November. For the remaining two weeks in issue in this case, namely the fortnight from Sunday 19 November, it was again not payable because the conditions of reg 4(2) were not satisfied in those weeks. 

23. The overall result is that in consequence of the claimant's failure to disclose the fact of his mother's hospital admissions, invalid care allowance was mistakenly overpaid to him only for the four weeks from Sunday 27 August 1995 plus the two weeks from 19 November 1995, a total of six weeks at £35.25, making a total of £211.50; and that is accordingly the figure I substitute as recoverable from him on the basis of the tribunal's findings as to material non-disclosure.

24. The appeal is allowed to that extent and my decision substituted accordingly.

(Signed)
P L Howell
Commissioner
22 June 2000
