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1. My decision is that the decision of the social security appeal tribunal given on 9 April 1992 is erroneous in point of law, and accordingly I set it aside. As it is expedient that I give the decision the tribunal should have given, I further decide that the claimant is not entitled to guardian's allowance in respect of her grand daughter     . 

2. This is an appeal by the adjudication officer, brought with the leave of a Commissioner, against the decision of the social security appeal tribunal of 9 April 1992. The claimant asked for an oral hearing, a request which was acceded to. At that hearing the claimant, who was not present, was represented by Mr Simon Cox from the                    , whilst the adjudication officer appeared by Mr N Butt of the Solicitor's Office of the Department of Social Security. I am grateful to both of them for their submissions. 

3. The facts of this case are not in dispute. On 18 October 1991 the claimant applied for guardian's allowance in respect of her grand-daughter      born on 20 October 1988. She stated that the child had lived with her, and been wholly maintained by her, since 1 March 1991. Sadly, the mother of the child had died on 1 March 1991. The mother had not been married to the father. However, the identity of the father is known and is not in dispute. 

4. Section 77 of the Social Security Contributions and Benefits Act 1992 provides, so far as is relevant, as follows:- 

" 77. - (1) A person shall be entitled to a guardian's allowance in respect of a child if - 

(a) he is entitled to child benefit in respect of that child, and 

(b) the circumstances are any of those specified in sub-section (2) below;

....

(2) The circumstances referred to in sub-section (l)(b) above are - 

(a) that both of the child's parents are dead; or 

(b) that one of the child's parents is dead and the person claiming a guardian's allowance shows that he was at the date of death unaware of, and has failed after all reasonable efforts to discover, the whereabouts of the other parent; or 

(c) that one of the child's parents is dead and the other is in prison. " 

The claimant seeks guardian's allowance. She was at the date of claim in receipt of child benefit in respect of      , and the father was alive, and not in prison. Accordingly, the real question at issue, on the outcome of which the claimant's claim to guardian's allowance will depend, is whether or not the claimant can show that as at the date of claim the conditions set out in subsection (2)(b) applied.

5. In October 1991 the claimant sought a court order for custody of the child, and gave as the father's address       , Watford, Herts. The crucial question in this appeal is whether, at the date of death of her daughter, the claimant was unaware of the whereabouts of the child's father, and, if she was, whether she had thereafter, after all reasonable efforts, failed to discover such whereabouts. In this connection it should be mentioned that the claimant admits that she saw the father on four occasions when he visited     . 

6. The tribunal, in overturning the decision of the adjudication officer, decided that the claimant did not know the father's whereabouts at the date of death, and although she had made all reasonable efforts thereafter to trace him, she had failed so to do. However, the tribunal failed to explain why they reached the conclusion they did. What they effectively did was to make bald statements without any reasoning to support their conclusion. In particular, they did not deal with the significance of the address attributed on the custody order to the father nor did they deal with the implications consequent on the claimant's having seen the father, after the death, on four separate occasions. Manifestly, there was a breach of regulation 25(2)(b) of the Adjudication Regulations, and I must necessarily set aside the tribunal's decision as being erroneous in point of law. However, it is unnecessary for me to remit the matter to a new tribunal for rehearing. I can conveniently dispose of the appeal myself. 

7. On the face of it, at the time the custody order was granted the claimant knew of the father's address, and therefore his whereabouts. As the custody order was, of course, made after the death, it could be said that the claimant clearly knew the whereabouts of the father subsequent to the death. However, the position is not as simple as that. For the claimant now contends that the address in question was of the parents of the father, and that when she had at a later date come to enquire of his parents as to the whereabouts of the father, they said that he did not live there, and that they did not know where he could be found. Could it be said, then, that at all times the address was an accommodation one only, and the claimant never resided there? It is clear from the terms of the order that the father was either heard in person or appeared by a representative. Either way, it is clear that the application for the order was communicated to him through the address recorded on the order. The fact that when at a subsequent time the claimant wished to get in touch with him, she met with his parents' denial that he lived at the relevant address, does not, of course, mean that he was not living there at the time the order was made. Indeed, in her statement made on 12 December 1991 - the court order was dated 9 October 1991 - the claimant said as follows:- 

"Court order allowed him to visit     . I did not have any objection to this. I did not know his date of birth but he is about 24 years of age. His last address was , Watford. I do not know when he left this address. I do not know anything about his employers." 

The implication of this is that the father did at some stage actually reside at , and by reason of the inclusion of that address in the Court order, it would seem, on the balance of probability, that at the time the court order was made the claimant was living at the aforesaid address, and that this was known to the claimant. She therefore knew his whereabouts, and such knowledge was fatal to her claim for guardian's allowance. 

8. But irrespective of the foregoing, the claimant had seen the father "on about 4 occasions when he has visited     ". It would seem to me that, if she saw him on four occasions, she necessarily knew his whereabouts on those occasions. Of course, it is immaterial that she may now not know his whereabouts. In the words of paragraph 17 of R(G) 2/83:- 

"Both the English Commissioner who gave decision CG/1/75 and that on file CG/34/76 and the Tribunal of Commissioners in Northern Ireland that gave decision R 3/75(P) agree that once a person has after the death of one parent discovered the whereabouts of the other parent that person cannot, any more than a person who is at the death of one parent aware of the whereabouts of the other parent, be assisted by the subsequent disappearance of the other parent. Such a person has not failed to discover the whereabouts of the other parent." 

However, Mr Cox contended that the word "whereabouts", and the context in which it appears, should be construed so as to indicate an address, or alternatively some other place which the surviving parent frequently attended, eg. a public house, where he might from time to time be communicated with. It was not enough to see him fleetingly, or even to talk to him for some minutes or even hours; there had to be some identifiable place where for a period he could be found from time to time. Mr Cox elaborated by suggesting that it might be necessary, for example, to serve a writ, and there could be no practical opportunity of effecting any such thing, unless there was an identifiable place where the claimant could be communicated with. 

9. I reject that submission. The significance of knowing a person's whereabouts is the opportunity it confers of getting in touch with him. In my judgment, the whereabouts as such is of no consequence. It is the communication with the parent that is important, and the identification of the whereabouts is only the means to effect such communication. But if in a particular case it is possible to communicate with a parent simply by reason of his physical presence, nothing more is required. Accordingly, it would be somewhat surprising if the word "whereabouts" were given the kind of meaning sought for by Mr Cox. In my judgment, "whereabouts" means nothing more than "where at some moment of time the claimant can be communicated with", and if the parent is physically seen, and especially if he is talked to, by the applicant for guardian's allowance, his whereabouts at that time must be known to the applicant. Moreover, as explained above, the fact that thereafter the parent's whereabouts ceases to be known is of no consequence. It is incumbent upon the applicant for the allowance to make use of the opportunity afforded by his meeting the parent on the occasion he does, and to make such arrangements as he considers expedient. In the present case, there were some four occasions when the claimant was aware of the whereabouts of the father of her grandchild, and this is fatal to her claim. 

10. I find support for the above approach in what was said in paragraph 18 of R(G) 2/83:- 

" 18. I have further reached the conclusion that the claimant discovered the whereabouts of the father within the meaning of the section when she saw him at the mother's funeral. The decision which out of those cited to me turned on facts that most resembled those of the present case was Decision R 3/75P [a Northern Ireland case]. In that case the claimant was at the death of the first parent unaware of the whereabouts of the other parent. That parent did not attend the funeral of the first parent but shortly thereafter visited the claimant (when he was evasive about his present address) and resided for about a week at an address known to the claimant but thereafter could not be traced. The claimant was held to have discovered the whereabouts of the parent in question. The tribunal considered that the claimant had known the whereabouts not only for the duration of the visit (2 hours) but for the further period of a week. They recognised that there might (see paragraph 10) well be cases in which a claimant only got a quick transitory glimpse of the person concerned without being able to speak to him or her, when there might be argument whether the claimant had discovered his whereabouts, as for instance if the claimant had seen the person on the far side of a crowded football ground, or had picked him out of the crowd in a live outside television broadcast. But in the present case, although the claimant's opportunity of contacting the father was much shorter than that of the claimant in case R 3/75(P), she had a clear opportunity of speaking to him and might for all one knows have been told where he was residing and I consider that she had at that time discovered the father's whereabouts; this does not mean the same thing as discovering his residence (see decision R(G) 3/68 at paragraph 12). It follows that the claimant is and remains a person who has not failed to discover the father's whereabouts and that her claim must fail on that ground alone." 

11. Mr Cox sought to rely on the definition of "whereabouts" in the Northern Ireland case R 3/74(P) where it is stated that:- 

"'Whereabouts' must be taken to mean a place identifiable with some particularity. Knowledge of the name of the village or hamlet may suffice but the name of a city or large town would usually be too imprecise." 

However, whatever force that authority might once have had has now been extinguished by the decision of the Tribunal of Commissioners in Northern Ireland R 3/75(P), which, incidentally, included as a member of the tribunal the particular Commissioner who was responsible for R 3/74(P). But, in any event, I consider that the position is correctly reflected in the English authority R(G) 2/83. 

12. It follows from what has been said above that the claimant knew the whereabouts of the father of the child at a date after the death of her daughter, and in consequence is not entitled to guardian's allowance. 

13. For completeness, I should add that Mr Butt also contended that even if the claimant did not know the whereabouts of the father in the sense contended for by Mr Cox, she had not shown that she had exercised all reasonable efforts to discover such whereabouts. It is unnecessary for me to consider this aspect of the case, because, for the reasons already given, I am satisfied that the claimant did know the whereabouts of the child's father.

14. Accordingly my decision is as set out in paragraph 1.

(Signed) D.G. Rice 

Commissioner 
(Date) 23 November 1993

