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1. I allow the claimant's appeal from the decision of a social security appeal tribunal dated 10 May 1990 as that decision is erroneous in law and I set it aside. I give the decision which the tribunal should have given, namely that a maternity payment of £85 is payable to the claimant in respect of her claim for that payment dated 27 November 1989: Social Security Act 1975, section 101 (as amended); Social Fund Maternity and Funeral Expenses (General) Regulations 1987, S.I. 1987 No.481 regulations 1-5. 

2. This is an appeal to the Commissioner by the claimant, a single woman born on 25 March 1952. The appeal is against the unanimous decision of a social security appeal tribunal dated 10 May 1990, which dismissed the claimant's appeal from a decision of the local adjudication officer issued on 30 January 1990 in the following terms, 

"Refusal of a Social Fund payment to meet maternity needs. This is because the claim does not satisfy the conditions of the Social Fund (General) Regulations 1987." 

3. The facts are accurately summarised in the local adjudication officer's submission to the tribunal as follows, 

"[The claimant] is aged 24. She is a single parent in receipt of income support for herself and daughter .. born 28 December 1989. On 21 November 1989 [the claimant] made a claim for a maternity payment because she was expecting a baby on 6 January 1990. She was at this time living with the father of her child [Frank R] ... Income support was in payment at the rate for a couple who are both over the age of 18. On 24 November 1989 a maternity payment of £85 was issued to Frank R, the qualifying benefit claimant. On 27 November 1989 [the claimant] visited the local office and made a statement. She said that on 25 November 1989 Frank R received the giro cheque for £85. He then took this and left [the claimant] without giving her any of the money. On 25 January 1990 [the claimant] made a fresh claim for a maternity payment stating that her partner had failed to give her any of the previous payments." 

4. The fresh claim by the claimant for maternity payment, dated 25 January 1990, was rejected by the Department because of the provisions of regulation 4(1) of the Social Fund Maternity and Funeral Expenses (General) Regulations 1987, S.I. 1987 No.481, reading as follows, 

"Provision against double payment 
4. (1) Subject to paragraph (2) [relates to adopted children], no maternity payment shall be made under these Regulations if such a payment has already been made in respect of the child in question." 

5. The social security appeal tribunal upheld the local adjudication officer's decision on the footing that as one payment of £85 maternity payment had already been to the claimant's partner Frank R in respect of the birth of the daughter no further payment could be made. The tribunal took considerable care with the case and I have taken their detailed findings of fact and reasoning fully into account. 

6. However, it appears to me that the following ground of appeal to the Commissioner put forward by the claimant's representative is correct and must succeed. It reads as follows, 

"The payment of £85 made to Mr Frank R was erroneous in law [in] that it was not paid in accordance with regulation 5 of the Social Fund Maternity and Expenses Regulations which states that 'maternity expenses shall be paid only where the claimant or the claimant's partner has in respect of the date of the claim for a maternity payment been awarded either income support or family credit'. The claimant in this case was [Miss T W - the claimant] and I am unable to find a situation where the Department of Social Security can treat someone as a claimant, when that person has not signed the claim form or has not been able to make an appointee to act on the claimant's behalf, and therefore I respectfully suggest that the payment made in this case was erroneous in law. If this payment was erroneous in law then I respectfully suggest that regulation 4 of the Social Security Fund Maternity and Funeral Expenses Regulations should not apply to an erroneous payment but only to payments made under these Regulations and that a maternity expenses payment should be made to [TW - the claimant]." 

7. In my judgment that submission is correct. Where regulation 4(1) of the 1987 Regulations provides that "no maternity payment shall be made under these Regulations if such a payment has already been made in respect of the child in question", clearly that can only refer to a maternity payment lawfully made. The payment to Mr Frank R by the Department in this case was not lawfully made. Regulation 5 of the 1987 Regulations, so far as is relevant, provides as follows, 

"Entitlement 
5. (1) ... a payment to meet maternity expenses (referred to in these regulations as a 'maternity payment') shall be made only where - 

(a) the claimant or the claimant's partner has, in respect of the date of the claim for a maternity payment, been awarded either income support or family credit; and 

(b) either - 

(i) the claimant or, if the claimant is a member of a family, one of the family is pregnant or has given birth to a child; or 

(ii) the claimant or the claimant's partner or both of them have adopted a child not exceeding the age of 12 months at the date of the claim; .." 

8. The factual position here is that on 21 November 1989 two forms of claim were submitted to the Department. The first was a general claim for Income Support (form Bl 1989), completed and signed by Mr Frank R. The second was a form of claim for a social fund maternity payment (on form SF100) completed and signed by the claimant, Miss TW, she was therefore the claimant for the maternity payment. Nevertheless the Department sent the giro cheque for the £85 maternity payment to Mr Frank R. The apparent reason for doing this was that it is a condition precedent to the making of a maternity payment that either the claimant or the claimant's partner shall in respect of the date of the claim for the maternity payment have been awarded either income support or family credit (regulation 5(1)(a) - see above). Hence the reference in the local adjudication officer's submission to the tribunal to Mr Frank R as the "qualifying benefit claimant". 

9. However there is nothing in regulation 5 or indeed elsewhere in the 1987 Regulations to authorise the making of a payment for maternity expenses to a person other than the person who has actually claimed that payment. Regulation 5(1)(a) and (b), with references to "the claimant's partner" and "the claimant is a member of a family", did not alter this position. They are merely stating conditions precedent to the award of a maternity payment. But that payment can be made only to the claimant who in this case was Miss TW. See also regulation 3(1) of the 1987 Regulations which defines "claimant" as meaning "a person claiming a social fund payment in respect of maternity .. expenses". 

10. It is clear that there is no provision in the 1987 Regulations authorising the payment of a maternity payment to any person other than the actual claimant i.e. in this case Miss TW, nor is there any provision to that effect in Part III of the Social Security Act 1986, relating to the Social Fund. I have also perused the Social Security (Claims and Payments) Regulations 1987, S.I. 1987 No.1968, although these Regulations are not referred to by the parties, to see if any light can be cast on this point. Part IV of those Regulations deals with "third parties". Regulation 34 provides that the Secretary of State may direct that benefit shall be paid to another person on the beneficiary behalf if such a direction appears to the Secretary of State to be necessary for protecting the interests of the beneficiary or any child or dependent in respect of whom benefit is payable. But there is no suggestion that that regulation either applies or was attempted to be applied in this case. Regulation 36 headed "Payment to a partner as an alternative payee" enables the Secretary of State to make arrangements whereby benefit, as well as being payable to the person entitled to it, may in the alternative be paid to that person's partner on behalf of the person entitled. But that regulation is limited by its wording to "child benefit or family credit" and does not apply to income support or a payment from the social fund. 

11. In my judgment there is no difference in this case in principle from that of a debtor who mistakenly pays someone other than the true creditor. Unless some special legal provision applies, such a payment does not of course absolve the debtor from paying the true creditor. That is, shorn of technicalities, the position in this case, in my judgment. The making of the maternity payment to Mr Frank R was not a lawfully made payment and as a result regulation 4(1) of the Social Fund Maternity and Funeral Expenses (General) Regulations 1987 (preventing double payments) is no bar to the present claimant's claim for that maternity payment. The technical position is that she has not yet been paid in pursuance of her claim dated 21 November 1989. That sum should now be paid forthwith to her. It also follows from the reasoning in this decision that Mr Frank R received a sum of £85 to which he was not in law entitled. Doubtless the Department will, if possible, wish to recover that sum from him. 

 

(Signed) M.J. Goodman 

Commissioner 
(Date) 13 January 1992

