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1. My decision is that the decision of the social security appeal tribunal is not erroneous in point of law and accordingly the adjudication officer's appeal fails. 

2. I held an oral hearing of this appeal. The adjudication officer was represented by Mrs Wild from the Solicitor's Office in the Department of Health and Social Security and the claimant was represented by her husband. 

3. This is an adjudication officer's appeal against the decision of the Warrington Social Security Appeal Tribunal given on 8 August 1989 which directed the adjudication officer to recalculate the claimant's entitlement to family credit from 4 April 1989 on the basis of the figures found by the tribunal and further directed that a grant of £900 from the Prince's Youth Business Trust was to be ignored when making the calculations. 

4. Regulation 15(1) of the Family Credit (General) Regulations 1987 provides the rules for calculating the earnings of self employed persons. As the claimant's husband had been self employed for less than 26 weeks, it is paragraph (2) of that regulation which is material and I set it out: 

"(2) Subject to regulation 17, where the claimant has been in employment as a self-employed earner for less than the period specified in paragraph (1)(a), his normal weekly earnings shall be determined by reference to any earnings received for the period that he has been in that employment and by reference to an estimate of his likely weekly earnings over the remainder of the first 26 weeks of the employment or by reference to such other evidence, as may, in determined more accurately." 

Regulation 21 of the same Regulations also deals with the earnings of self employed earners and provides a definition of "earnings". That definition is as follows: 

"21. - (1) Subject to paragraph (2), "earnings", in the case of employment as a self-employed earner, means the gross receipts of the employment and shall include any allowance paid under section 2 of the Employment and Training Act 1973 to the claimant for the purpose of assisting him in carrying on his business unless at the date of claim the allowance has been terminated." 

Paragraph (2) is not material in the instant case as it deals with income from taking in boarders. Regulation 22 provides that for the purposes of regulation 15, the earnings of a claimant to be taken into account are the net profits derive from the employment and paragraph (5) of that regulation specifies that no deductions are to be made in respect of capital expenditure. 

5. By a decision issued on 18 April 1989 the adjudication officer decided that the claimant was not entitled to family credit on the date of her claim, namely 4 April 1989, because her income was higher than the level at which family credit would become payable. In making his calculations, the adjudication officer took account of the claimant's husband's income. He is a self employed home repairer and improvements specialist, who started his own business on 20 March 1989. The adjudication officer decided that the weekly net earnings of the claimant's husband were £138.22p, which was high enough to disentitle the claimant on grounds of income. In making the estimation of future earnings, he had regard to the figures which were available to him at the date of the claim. Those were the actual earnings for an initial period of trading together with an estimate of income and outgoings for the remainder of the initial 26 weeks trading period. 

6. The claimant appealed to the tribunal. In support of his appeal, he provided figures from his accounts and showing his actual trading position for the 26 weeks. The tribunal decided that the grant of £900 was not to be treated as income when calculating the claimant's weekly earnings. They directed the adjudication officer to make fresh calculations of entitlement to family credit from 4 April 1989 based on figures attached to their decision. They gave the following reasons for their decisions: 

"The Tribunal have considered Regulation 15(2) of the Family Credit (General) Regulations 1987. They apply the test criteria as set out, that is 'such other evidence as may in any particular case, enable his normal weekly earnings to be determined more accurately.' It would appear that such other evidence (other than an estimate) could be in the form of actual figures which could be supplied at a later date only. This will provide the best indication of 'normal earnings' in this case. 

The Tribunal note Regulation 21(1). Specific reference is made to allowances under S2 of the ETA 1973 for 'the purpose of assisting him in carrying on his business.' The PYBT grant is firstly not paid under the ETA 1973 and secondly is not for 'carrying on his business' (ie of an income and expenditure nature) but was to assist in setting up (ie of a capital nature). It should not therefore be treated as income. 

The telephone was for installation (see Box 1) and should remain excluded as capital expenditure. 

The date of claim was 4 April 1989 and the award should run from then - good cause for backdating has not been established. This is not actually covered in the submission but there is no evidence from the Appellant to support his claim for backdating." 

The chairman of the tribunal gave leave to the adjudication officer to appeal to the Commissioner. 

7. Mrs Wild has taken two points before me. First it is argued that the tribunal erred in law in deciding that the term "such other evidence" in regulation 15(2) could be in the form of actual figures which were supplied at a later date only. Second, that the tribunal in deciding that the Prince's Youth Business Trust grant were not be treated as income, were again wrong in law. 

8. In support of the first ground of appeal, it is argued that it is a fundamental principle of adjudication that the adjudicating authorities' reckoning point for the circumstances affecting any question of entitlement to any benefit is, in the absence of any specific provision to the contrary, the date of the claim or, on review, the date from which the review is to be effected. It is submitted that in relation to regulation 15(2) there is no specific provision to negate that fundamental principle. Therefore any calculation of a claimant's future earnings must be based on figures available to the adjudication officer at the date of the claim. It is contended that the tribunal, in using figures which were available at a later date only, erred in law. Mrs Wild argues that, while it is well established in relation to other benefits that a tribunal should consider the circumstances of the claim down to the date of hearing, this principle cannot apply to family credit, which under the provisions of section 20(5) of the 1986 Act, must be decided on the circumstances, or where required an estimate of the circumstances, existing at the date of the claim. I was referred to subsection (5) and also to subsection (6) of the section. Subsection (6) reads as follows: 

"Family credit shall be payable for a period of 26 weeks or such other period as may be prescribed and, subject to regulations, an award of family credit and the rate at which it is payable shall not be affected by any change of circumstances during that period." 

Manifestly, once an award of family credit is made it will not be affected by a change in circumstances during the 26 weeks; but in the case before me there was no change of circumstances, the only change was in the method of calculating the claimant's earnings, by using different criteria. So I cannot accept that the tribunal was precluded by section 20(6) of the Social Security Act 1986 from making a real calculation on the basis of the evidence which, of course, allows the earnings to be determined more accurately than by an estimate. 

9. I now move to the argument that, because it is a fundamental principle of adjudication that the adjudicating authorities deal with the circumstances at the date of the claim and because there is no specific provision to negate that principle in relation to regulation 15(2), the tribunal must only decide the issue before them on the figures that were available to the adjudication officer at the date of the claim. I do not agree. The hearing before the tribunal is a complete rehearing of the case and I consider that the members are entitled to take into account for the purpose of the calculation of the earning at the date of claim events which ensued since the date when the adjudication officer made his decision. I am not persuaded that the question which arises on the rehearing is only to be decided by reference to an estimate of the claimant's likely weekly earnings over the remainder of the first 26 weeks of the employment. Regulation 15(2) provides that if a person has been in self employment for less than 26 weeks the adjudication officer can decide the question on either an estimate of the likely earnings over that period or on other evidence which may lead to a more accurate determination. In many cases an adjudication officer will only be able to deal with the calculation by way of an estimate because there will be no real evidence before him. In effect, he has to do the best he can when calculating the claimant's earnings. However, a tribunal, who has to rehear the case, may be in a much better position, as was the tribunal in the case before me. They had before them evidence as to the true position during the 26 weeks and, on the basis of such evidence, were able to determine accurately the claimant's normal weekly earnings for the period. To do otherwise would be to produce an artificial calculation and to reach a decision which the members knew was not founded on the correct calculation on the evidence before them. I see no reason why the tribunal should not have looked at the case with the benefit of hindsight. The hearing before them was a complete rehearing of the case and regulation 15(2) allowed them to decide the calculation on the basis of evidence, which would lead to a more accurate determination, rather than predicting the earnings. I have considered the decision in R(I) 5/82 which decided, in relation to special hardship allowance, the question whether a claimant satisfied the requirements of section 14(4) of the National Insurance (Industrial Injuries) Act 1946 can only be decided on the facts as they existed at the date of the insurance officer's decision, and that it was not enough for a claimant to show at some later date a total loss of earnings over a period of 12 months. That decision does not appear to me to be helpful here because it cannot be said that any facts as to the earnings during the 26 weeks existed at the time the adjudication officer gave the initial decision, his decision was given by reference to an estimate only. It does not appear to me that the tribunal erred in law in dealing with the calculation on the basis that the actual figures provided the best indication of the claimant's normal earnings in the case before them. 

6. I now turn to the second point taken by Mrs Wild, namely that the tribunal were wrong in law in deciding that the Prince's Young Business Trust grant was not to be treated as income. She emphasises the words used in regulation 21(1) "earnings... means the gross receipts of the employant...", and submits that the true interpretation of those words is that any money which is received by a business are earnings for the purpose of the calculations. It seems to me that this phrase is unambiguous and means the gross figure received by the claimant from employment without excluding any sums spent in obtaining such amount. But like the tribunal, I cannot accept that it includes capital expenditure used to establish the business. I am reinforced in this view by a reading of regulation 22(5) which specifies that no deductions are to be made in the calculation of net profits of self employed earners in respect of any capital expenditure. It would be indeed odd if the gross earnings of such people were to include a grant made for the purpose of initial capital expenditure, and then when it was expended, it had to be ignored for the calculation of net profits. I cannot believe that it was the intention of the legislature to remove the incentive to start new businesses by so providing. That was the way in which the adjudication officer interpreted chapter III of the Family Credit (General) Regulations 1987 when calculating the earnings of the husband in the present case. He counted the grant of £900 made to the claimant from the Prince's Youth Business Trust as a receipt of the employant and he disallowed the amount when calculating the expenses of the business. The claimant's case before the tribunal was that the £900 was not anything in the nature of income of the partnership but was a grant for the purpose of initial capital expenditure. Indeed I now have evidence, I am not sure whether it was before the tribunal, that payments out of the grant are only made by the authority against the production of receipts for capital expenditure necessary to set up the business. The question before the tribunal depended on the true construction of regulation 21 in the context of the regulations as a whole and, in my judgment, the members placed the correct interpretation on the regulations and were right in directing the adjudication officer to exclude the amount of the Prince's Youth Business Trust from the earnings. 

7. It is also to be noted that the repayment of the capital of any loan used for the replacement of business equipment and the repair of existing business assets is to be allowed as a deduction, but it does not seem to me that this takes the matter further one way or the other. That provision is simply a relaxation allowed in the case of repayment of capital from 

 

the income of the business where the purpose of the loan was for the replacement of equipment or machinery or the repair of a business asset. 

 

 

(Signed) J J Skinner

Commissioner 
Date: 25 July 1991

