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1. My decision is that the decision of the social security appeal tribunal given on 26 October 1992 is erroneous in point of law, and accordingly I set it aside. As it is convenient that I give the decision the tribunal should have given, I further decide that the claimant's entitlement to family credit should be recalculated on the basis that the difference between the opening and closing stock of the relevant period be treated as a proper expense deductible from the annual profits of the claimant's business. 

2. This is an appeal by the claimant, brought with the leave of the tribunal chairman, against the decision of the social security appeal tribunal of 26 October 1992. In view of the unconvincing nature of the written submissions of the adjudication officer now concerned, I directed an oral hearing. At that hearing the claimant was neither present nor represented, whilst the adjudication officer appeared by Ms N. Mallik of the Solicitor's Office of the Department of Social Security. I am grateful to her for her submissions. 

3. The facts of the case are as follows. On 11 May 1992 the claimant applied for family credit, saying that she was self- employed in her shop working from 70 to 80 hours a week selling newspapers etc. and groceries. She supplied a copy of the trading and profit and loss account of the shop for the year ended 31 December 1991. The adjudication officer calculated the claimant's net weekly earnings to be £123.18, and awarded family credit at the weekly rate of £22.19 from 12 May 1992. In due course, the claimant appealed against that decision, challenging the method of calculation. At the hearing of 26 October 1992 she said:- 

"The accounts have been accepted by the Income Tax authorities. Difference in opening and closing stock should be taken into account." 

The adjudication officer had refused to take the difference in the stock into account, and in addition he had refused to allow any depreciation. In the event, the tribunal upheld the decision of the adjudication officer. 

4. As far as depreciation was concerned, the adjudication officer was right to disregard it as an expense allowable against the profits of the business, because regulation 22(5)(b) of the Family Credit (General) Regulations 1987 [S.I.1987 No.1973] expressly provided that there should be no deduction in respect of the depreciation of any capital asset. Moreover, the tribunal were right to uphold the adjudication officer on that particular point. 

5. However, the position was different as regards the tribunal's refusal to take into account, in computing the profits of the business, the difference between the opening value of the stock and its closing value. 

6. The starting point for the calculation of the earnings of the business was the profit and loss account produced by the claimant's accountants for the period ended 31 December 1991. Regulation 15(1)(b) provides as follows:- 

"15. (1) Subject to regulation 17 (periods to be disregarded), where a claimant's income consist of earnings from employment as a self-employed earner, his normal weekly earnings shall be determined, subject to paragraph (2), by reference to his weekly earnings from that employment - 

....

(b) where the claimant provides in respect of the employment a profit and loss account and, where appropriate, a trading account or a balance sheet or both, and the profit and loss account is in respect of a period of at least 6 months but not exceeding 15 months and that period terminates within the 12 months preceding the date of claim, over that period." 

7. As the claimant had produced a profit and loss account, the adjudication officer was entitled to use that as the basis of his calculation. 

8. How the calculation should be carried out is provided for in regulation 22(3A), which reads as follows:- 

"22. (3A) For the purposes of paragraph l(a), in a case where the assessment period is determined under regulation l5(1)(b), the net profit of the employment shall be ..... calculated by taking into account the earnings of the employment relevant to that period (whether or not received in that period), less - 

(a) subject to paragraphs (5) to (7), any expenses relevant to that period (whether or not defrayed in that period) and which were wholly and exclusively incurred for the purposes of that employment; 

(b) [not in dispute] and 

(c) [not in dispute]." 

9. The value of stock at the beginning of the year was £20,447, the closing stock was £15,534, and the claimant purchased during that year items to the value of £189,064. As a matter of commercial reality, the cost of the items for the year came to £193,977. However, the adjudication officer took into account only the purchases, and accepted as an expense against income from sales only £189,064, and not £193,977. Such an approach is in breach of all accountancy principles, and can only be justified if the regulations specifically and unequivocally direct a calculation of this artificiality. However, I see no such statutory requirement. Expenses relevant to the period in question (whether or not defrayed in that period) have to be deducted from the earnings of the business, provided only that they were wholly and exclusively incurred for the purposes of the business. In this case the original stock, which was, of course, essential to generate the earnings (regardless of when it was paid for) was consumed during the relevant year as also were all the purchases of that year less only what remained by way of closing stock. 

10. However, Ms Mallick contended that in effect the term "expenses" was to be construed narrowly, and meant no more than "new liabilities (whether paid for or not)". The opening stock was an existing liability at the commencement of the relevant year, and was relevant or chargeable to the previous year. It should therefore not be taken into account. The closing stock had already been included in the purchases for the year, and in consequence must also be disregarded. It followed, according to Ms Mallick, that, insofar as stock was concerned, the only relevant expense was the actual purchases for the year. I reject that submission. 

11. "Expenses" is a wide term, well known in the accountancy and commercial world, and fully understood by the Inland Revenue. Unless given a special meaning in the regulations, it must, in my judgment, bear its normal meaning. Regulation 22(3A) sets out how net profit is to be calculated. Such profit relates to a particular year, and is arrived at by taking the earnings for the year, and deducting therefrom the expenses of that year. The position is looked at at the end of the year. The sales figure for that year constitute the earnings of the business, and there must be taken therefrom to reach the 'net profit' all the expenses that have been incurred in producing the sales of that year. In the present case, the sales took the form of sales of groceries and newspapers etc. In order to produce such sales stock consisting of those items had to be consumed, and such stock constituted an inevitable expense. And such stock comprised both the opening stock and purchases made during the year less the closing stock. The sales figure had to be reduced by the expense of the stock so consumed. The opening and closing stock therefore had to be taken into account. If the term "expenses" was to be construed in the way contended for by Ms Mallik, the draftsman would have so provided in the regulations. 

12. I am aware that support for Ms Mallik's construction can be found in the decision of the Chief Commissioner of Northern Ireland in No.C2/89 (FC). He would seem to have sought to justify his decision on the ground that there was no provision expressly stating that differences in stock must be taken into account. However, that misses the point that such differences are, as explained above, incorporated in "expenses" within regulation 22(3A)(a). The view of the Chief Commissioner of Northern Ireland has been followed by certain Commissioners in England, but they too, in my judgment, failed to appreciate the full significance of "expenses". 

13. It follows from what has been said above that the adjudication officer should have deducted £193,977, and not £189,064. In confirming his approach the tribunal erred in point of law, and I must necessarily set aside their decision. 

14. However, it is unnecessary for me to remit the appeal to a new tribunal for rehearing. I can conveniently dispose of the matter myself. For the reasons given above, in calculating the allowable expenses the stock expenses for the relevant year came to £193,977, and not £189,064, and the adjudication officer must therefore recalculate the claimant's entitlement to family credit. 

15. For completeness, I should mention that in his appeal to the Commissioner the claimant has raised a further matter. She contends that the sum of £5,894.10, which was the sum she owed to her trade creditors at 31 December 1991, should be deducted from her earning. This is a balance sheet item, not a profit and loss item, and has no relevance to the computation of the profits of the business. The adjudication officer now concerned has admirably dealt with the fallacy underlining the claimant's argument in paragraph 6 of his submissions dated 3 June 1993, which I accept. 

16. Accordingly, my decision is as set out in paragraph 1. 

(Signed) D.G. Rice 
Commissioner 
(Date) 25 March 1994

