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Case No:
[ORAL HEARING] 
1. The claimant's appeal is allowed. The decision of the Shrewsbury social security appeal tribunal dated 11 August 1992 is erroneous in point of law, for the reasons given below, and I set it aside. The appeal is referred to a differently constituted social security appeal tribunal for determination in accordance with the directions given in paragraphs 19 to 23 below (Social Security Administration Act 1992, section 23(7)(b)). 

The background 
2. The claimant made a claim for family credit on 25 June 1991, in respect of herself, her husband (whom I shall call "Mr C") and their three children. She said on the claim form that she did not work as an employee or as a self-employed person, but that Mr C was self-employed running the business of a shoe shop and shoe repairers for 60 hours a week. On 14 August 1991 Mr C was sent a form FCS 2043 asking for details of the receipts and expenses of the business in the 26 weeks from 25 December 1990 to 22 June 1991, since profit and loss accounts for a period ending in the 12 months before 25 June 1991 were not yet available. Mr C signed that form on 20 August 1990. It is at pages T21 to T30 of the papers before me. I shall have to return to the details later, but the form showed receipts of £21,762.76 and expenses (less non-business expenditure, capital expenditure and a sum taken as Mr C's drawings) of £14,531.85. On that basis, the adjudication officer determined that the profits of the business over the period amounted to £7,230.91, the weekly equivalent being £278.11. After making the prescribed deductions for income tax, social security contributions (but not, initially, for personal pension contributions) that gave a net figure of £217.08. That figure was too high for the claimant to be entitled to family credit and the adjudication officer on 29 August 1991 disallowed the claim. 

3. The claimant asked for the decision to be looked at again because she and her husband only drew £109.00 per week from the business. The adjudication officer refused to review the decision. The claimant then appealed against the original decision disallowing the claim. There is some slight confusion as to whether the appeal was against the refusal to review, but it is clear from the dates quoted in the claimant's letter of appeal that it was directed against the original decision on the claim. The adjudication officer's written submission to the appeal tribunal noted that an additional deduction of £5.20 per week from the profits should have been made for Mr C's personal pension contributions of £45.00 per month, but otherwise supported the original decision. 

4. At the first hearing before the appeal tribunal on 14 January 1992, the claimant produced accounts for the years to 5 August 1990 and 5 August 1991 from a firm of chartered accountants, together with a covering letter (pages T48 to T52). Again, I shall have to return to the details later, but the profit and loss account for the year to 5 August 1990 showed a profit on the year of £7,534.00 having allowed £1,319.00 for depreciation. The appeal tribunal adjourned for the adjudication officer to review the decision on the basis of those accounts. The adjudication officer prepared a supplementary submission showing a calculation of Mr C's earnings by reference to the year to 5 August 1990 under regulation 15(1)(b) of the Family Credit (General) Regulations 1987. The adjudication officer's calculation included in the gross receipt of the business capital receipts of £903.00. In the expenses for the year, a figure of £1,508.00 was included for the claimant's wages, but £29.00 per week was counted as part of the family's income in respect of her earnings. The adjudication officer calculated Mr C's net weekly earnings from the business at £157.83, which with the claimant's earnings produced a figure of weekly income of £186.83. That, although lower than the original figure, was still too high to lead to any entitlement to family credit. 

The appeal tribunal's decision 
5. The claimant attended the rehearing of the appeal on 11 August 1992 and gave evidence. The appeal tribunal confirmed the adjudication officer's decision that family credit was not payable. In its findings of fact it said-- 

"[The claimant] appears to be satisfied with the allowances made by way of expenses from the business and clearly from the audited accounts during the period of the appeal there was a profit shown in respect of the business of Footwear Retailers and Repairers. In addition it is quite clear that in the accounts [the claimant] was in receipt of £29 per week by way of income support which must be added to the gross profit in calculating family credit." 

The appeal tribunal accepted the calculations made by the presenting officer that the claimant's income was too high for there to be entitlement to family credit. The presenting officer had submitted that the result would be the same if the capital receipts and an amount of £7.00 Building Society interest were excluded from the profits of the business. The only additional matter mentioned in the appeal tribunal's reasons for decision was that the decision was essentially one based upon fact considering the balance sheet and profit and loss account.

Subsequent proceedings
6. The claimant applied for leave to appeal to the Commissioner, which was refused by the appeal tribunal chairman. The application was renewed to a Commissioner on the ground that the claimant's £29.00 wages had been wrongly included in her income for family credit purposes since it was already covered by the drawings of £5,715.00 shown in the capital account. Leave was granted on 10 February 1993.

7. The adjudication officer now concerned with the appeal, in the submission dated 9 March 1993, submitted that the appeal tribunal had erred in law in treating the capital receipts and the Building Society interest as part of the gross receipts of Mr C's self-employment. That was on the basis that Commissioner's decision CFC/4/1991, which was relied on before the appeal tribunal, that been set aside by the Court of Appeal and that CFC/24/1989 should be followed, with the result that only receipts generated by the activity of the business should form part of the gross receipts of the business. On the matter of the claimant's wages, the submission noted that the calculation of the profit of the business included £1,508.00 for the claimant's wages as an expense. If the wages were not actually paid, that amount would not be allowable as an expense. If they were paid, and the expense allowed, they had under the Regulations to be counted as part of the claimant's income. The adjudication officer annexed to the submission another calculation, this time excluding the £910.00 capital receipts and Building Society interest and allowing the full amount of Bank and professional charges as an expense, giving Mr C's net weekly earnings as £132.56. But that figure, plus the claimant's earnings, would still not lead to entitlement. The submission suggested that Mr C's earnings in the year to 5 August 1990 did not represent his normal weekly earnings at the date of claim and that a new appeal tribunal should consider whether regulation 15(1)(c) of the Family Credit (General) Regulations 1987 should be applied. In her observations in reply the claimant repeated her point about her wages and submitted that the sum of £1,185.00 for rent should not be added to the £62,810.00 for sales because the rent was included in the latter figures.

8. A nominated officer directed the adjudication officer to make a further submission on whether the conditions for the application of regulation 15(1)(c) were satisfied. The further submission, dated 14 September 1993, was that in most cases the best evidence of a self-employed person's normal weekly earnings at the date of claim will be the accounts for the person's normal accounting period. But if there had since the end of the last normal accounting period been a change in the nature of the business or a significant change in trading conditions then the best evidence will be the period after the change. The adjudication officer suggested that Mr C's normal weekly earnings might be more accurately represented by the 26 weeks before the date of claim, which coincided with the period during which his accountant said that turnover had fallen. However, that produced a higher figure than that from the accounts. It was submitted that the Commissioner should give the decision on the appeal, rather than send it to a new appeal tribunal. The claimant replied that since her normal weekly income had been determined to be nil in her claim from February 1992 and she was paid the maximum family credit on the claim preceding the one under appeal there had to have been a miscalculation. 

9. A nominated officer then directed that there should be an oral hearing at which submissions should be directed to the interpretation of regulation 15(1) of the Family Credit (General) Regulations. That provided at the date of the claim- 

"(1) Subject to regulation 17 (periods to be disregarded), where a claimant's income consists of earnings from employment as a self-employed earner, his normal weekly earnings shall be determined, subject to paragraph (2), by reference to his weekly earnings from that employment-- 

(a) except where sub-paragraph (b) applies, over a period of 26 weeks immediately preceding the week in which the date of claim falls; or 

(b) where the claimant provides in respect of the employment a profit and loss account and, where appropriate, a trading account or a balance sheet or both, and the profit and loss account is in respect of a period of at least six months but not exceeding 15 months and that period terminates within the 12 months preceding the date of claim, over that period; or 

(c) over such other period of weeks preceding the week in which the date of claim falls as may, in any particular case, enable his normal weekly earnings to be determined more accurately." 

By virtue of regulation 10(1) of the same Regulations the income of a claimant's partner is treated as the claimant's, so that regulation 15(1) applied to Mr C's earnings. Regulation 15(2) applied where a person had been engaged in self-employment for less than 26 weeks, which was not the case here. 

10. An oral hearing was held on 18 January 1994. The claimant had indicated that she was not going to attend. The adjudication officer was represented by Miss N. Mallick of the Office of the Solicitor to the Department of Social Security, who made helpful and impartial submissions. It is convenient to mention those submissions as I deal with the various legal issues below. 

Was the appeal tribunal's decision erroneous in point of law? 
11. I have concluded that it was, as has been agreed by the adjudication officer since the submission dated 9 March 1993. However, that is not directly for any of the reasons put forward by the claimant. 

12. I am satisfied that there was no double counting of her wages of £29.00. Although I accept that their annual total of £1,508.00 was included in the drawings of £5,715.00 for the year to 5 August 1990, the amount of the drawings did not enter into the calculation of Mr C's earnings based on the accounts. Under regulations 21 and 22 of the Family Credit (General) Regulations 1987 earnings from self-employment have to be calculated by looking at the gross receipts of the employment and then deducting specified kinds of expenses and amounts for income tax, social security contributions and pension contributions. The amounts that a person draws from the business are not relevant. Wages paid to employees are an allowable expense, and the wages paid to the claimant were deducted from the gross receipts of Mr C's employment in the calculation approved by the appeal tribunal. Then the claimant's own earnings from employment have to be calculated by reference to a consecutive period of five weeks in the six weeks immediately the week in which the claim was made (regulation 14(1)(a), as in force at the date of claim)). The appeal tribunal appears to have looked at the wages paid to the claimant in the period covered by the accounts for the year to 5 August 1990, instead of what was paid in the period immediately before the claim (especially since that is how the wages were treated in the adjudication officer's revised assessment on page T63). But, despite the claimant's answers on the claim form, it appeared not to be in dispute that (as shown by the profit and loss account for the year to 5 August 1991) the claimant received wages of £29.00 per week throughout the two years to 5 August 1991. Thus the appeal tribunal was entitled on the evidence before it to conclude that the claimant's earnings of £29.00 per week should be included in her normal weekly income, but failed to give an adequate explanation of the inter-relationship of the treatment of her wages as an expense of Mr C's self-employment and their treatment as earnings from her own employment or to show that it had applied the legislation correctly. That failure is an error of law. 

13. In relation to the other points made by the claimant, I am satisfied that there was no error in adding the rent received of £1,185.00 to the sales receipts of £62,810.00 in computing the gross receipts of Mr C's self-employment in the year to 5 August 1990. Those items are clearly shown as separate in the profit and loss account. The presence of the amount of rent received in those accounts indicates that the rent was produced by an asset used in Mr C's business activities. The fact that the maximum family credit was awarded for the six months preceding and following the six months covered by the present claim does not in itself show that the claimant ought to be entitled to family credit. The circumstances of each claim must be considered separately. 

14. In addition to the error of law identified in paragraph 12 above, I am satisfied that the appeal tribunal erred in treating the capital receipt of £903.00 from the sale of personal items and the Building Society interest of £7.00 as gross receipts of Mr C's self-employment in the year to 5 August 1990. On this point, Miss Mallick adopted the adjudication officer's submission dated 9 March 1993. At the date of the appeal tribunal's decision there was a conflict between Commissioners' decisions CFC/24/1989 and CFC/4/1991 on the meaning of "the gross receipts of the employment" in regulation 21(1) of the Family Credit (General) Regulations 1987. The appeal tribunal apparently followed the adjudication officer's supplementary submission to it that CFC/4/1991 should be followed in preference to CFC/24/1989. However, on 21 August 1992 the Court of Appeal set aside the Commissioner's decision in CFC/4/1991 by consent. In the consequent order it was directed that capital receipts not generated by a person's business do not form part of the gross receipts of his self-employment for the purposes of regulation 21. In those circumstances, the approach of CFC/24/1989, which embodies that principle, must be followed in preference to CFC/4/1991, as the only authoritative Commissioner's decision on the point. Since. I have heard no detailed submissions on capital receipts, I prefer not to give any view of my own on the issues involved, but simply set out the current state of the authorities. The £903.00 appears clearly not to have been generated by Mr C's business. It is not entirely clear from the balance sheet and capital account for the year to 5 August 1990 whether the Building Society account from which the £7.00 interest was derived was an asset of Mr C's business or was a personal asset, but in any event the appeal tribunal failed to address the issue properly. If the errors about these receipts were the only ones the appeal tribunal made, they would not have been material, because if the £910.00 was excluded from the gross receipts in the year to 5 August 1990 the claimant's income would still have been too high to qualify for family credit. However, in my view, there were other errors of law. 

15. The appeal tribunal determined Mr C's normal weekly earnings by reference to regulation 15(1)(b). That was the only provision put forward in the adjudication officer's supplementary submission to the appeal tribunal. The appeal tribunal did not consider whether regulation 15(1)(c) might be applicable. That was an error of law. Miss Mallick adopted the adjudication officer's submission dated 14 September 1993 on the interpretation of regulation 15(1). That was that sub-paragraphs (a) and (b) are mutually exclusive. Sub-paragraph (a) cannot by its express terms apply where the claimant has provided accounts meeting the conditions of sub-paragraph (b). Where such accounts have been provided, sub-paragraph (b) must be applied rather than sub-paragraph (a). Then sub-paragraph (c) supplies an alternative to either of sub-paragraphs (a) and (b) where the earnings calculated by reference to the period specified are not representative of the person's normal weekly earnings at the date of claim. I broadly accept that submission. It is clear that sub-paragraphs (a) and (b) are mutually exclusive. Which of them is applicable is not fixed at the date of claim, but depends on the circumstances as they are at the date on which the decision on the claim is being made. Although regulation 15(1) does not expressly indicate any order of priority as between its sub-paragraphs, it is also in my view clear that sub-paragraph (c) supplies an alternative to whichever of sub-paragraphs (a) or (b) applies to the circumstances. 

16. The difficult question is to determine when the conditions of sub-paragraph (c) are satisfied which allow earnings to be determined by reference to an alternative period. There is not an open discretion to apply sub-paragraph (c) whenever it appears appropriate. An adjudicating authority considering this question must be satisfied that there is an alternative period the use of which will enable normal weekly earnings to be determined more accurately before sub-paragraph (a) or (b) can be displaced. I consider that the use of the word "may" in sub-paragraph (c) does not sanction the use of an alternative period which might, but in fact does not, enable a more accurate determination to be made. That approach seems to me to be consistent with that of a Tribunal of Commissioners to a more open discretion in an otherwise similar provision in the family income supplement legislation (R(FIS) 2/83, paragraph 14(2)). The ultimate object of the exercise is to determine, under section 20(5)(a) of the Social Security Act 1986 (section 128(1)(a) of the Social Security Contributions and Benefits Act 1992), whether at the date of the claim for family credit the claimant's income does not exceed the applicable amount or exceeds it by an amount which allows entitlement to benefit. Then regulation 13 of the Family Credit (General) Regulations 1987 provides that for that purpose a claimant's income shall be calculated by ascertaining the amount of her normal weekly income. Thus it follows, in my view, that the question under regulation 15(1)(c) is whether use of the alternative period will enable normal weekly earnings at the date of claim to be determined more accurately. I consider that it would be wrong to attempt any description of the sorts of circumstances in which the conditions of sub-paragraph (c) might be met. Parliament has left the question to be determined according to the particular circumstances of each case. The adjudicating authority may have regard to the obvious point that it is often only possible to reach a view of the balance of receipts and expenses of self-employed people over a fairly long period and to the need, for purposes of calculating net profit when an alternative period has been chosen, to identify the gross receipts and the expenses defrayed in that period. The use of the period of the last complete profit and loss account before the claim may produce swings and roundabouts which even out over a long series of family credit claims, but that should not divert the adjudicating authority from the necessity of considering whether the use of some other period enables a more accurate determination of normal weekly earnings to be made on the particular claim in front of it. Each claim must be determined on its own circumstances. 

17. In the present case, the adjudication officer suggested in the submission dated 14 September 1993 that Mr C's normal weekly earnings at the date of claim might be more accurately calculated by reference to the period of 26 weeks before the week of claim, a period about which Mr C had provided evidence. The date of claim was more than 10 months after the end of the accounting period specified in regulation 15(1)(b) and the 26 weeks before the date of claim coincided with the period in which the accountant in the covering letter accompanying the accounts said that turnover had fallen. I suspect that, as Miss Mallick suggested, the appeal tribunal did not look at the period of 26 weeks before the date of claim because use of that period produced a higher figure of Mr C's normal weekly earnings from his self-employment than use of the year to 5 August 1990. However, the appeal tribunal should have shown in its decision that it had considered sub-paragraph (c) and stated what its conclusions were. It was an error of law not to do so. That point is reinforced by examination of the profit and loss account for the year to 5 August 1991, which was in evidence before the appeal tribunal. That account showed a loss for the year, or a small profit if depreciation was excluded as an expense. It certainly gave a very different picture to that given by Mr C on form FCS 2043 in relation to half of that year, in particular on the expenditure on buying stock. Although the period covered by that account could not be used under sub-paragraph (b), because it ended after the date of claim, that does not mean that the evidence contained in the account cannot be considered in determining whether an alternative period should be used under sub-paragraph (c). The alternative period does not have to be a period of 26 weeks: any period of weeks which will enable a more accurate determination of normal weekly earnings to be made can satisfy the conditions of sub-paragraph (c). The account for the year to 5 August 1991 clearly raised the possibilities that Mr C's answers on form FCS 2043 may have been mistaken or that further evidence about the pattern of his expenditure on stock in the year to 5 August 1991 might suggest another period of weeks over which his normal weekly earnings at the date of claim would be more accurately determined. The appeal tribunal, in the exercise of its inquisitorial jurisdiction, should have given the claimant the opportunity of producing further evidence (which could have been oral evidence from her or Mr C) on these matters. The legislation is of such complexity that any ordinary claimant could not reasonably be expected to raise such matters unless they were specifically drawn to her attention by an appeal tribunal or an adjudication officer. 

18. For the reasons set out in paragraphs 12, 14 and 17 above, the appeal tribunal's decision must be set aside as erroneous in point of law. The most recent written submission of the adjudication officer is that I should give the decision on the claim. That submission was supported by Miss Mallick at the oral hearing, on the basis that the claimant had had ample opportunity to provide evidence that the figures given by Mr C on form FCS 2043 were inaccurate or that there had been some dramatic downturn in the state of the business. In particular, she could have attended the oral hearing. There was detailed evidence already available and it was unlikely that any similarly detailed evidence could now be produced. However, I do not think that I should act on the assumption that claimants realise that oral hearings before a Commissioner on a point of law might provide an opportunity for giving further evidence of fact. More important, for the reasons suggested at the end of paragraph 17, I consider that the claimant in this case could not reasonably have been expected to see the value of any further evidence unless that was specifically drawn to her attention. She should have a further opportunity of producing such evidence. Therefore, I consider that it is not expedient for me to give the decision in the case and I refer the appeal to a differently constituted social security appeal tribunal for determination in accordance with the directions given below. 

Directions to the new appeal tribunal 
19. There must be a complete rehearing before the new appeal tribunal, on the evidence produced and submissions made to it. I mention below a number of specific points which will have to be considered, but they are not an exhaustive list. The new appeal tribunal will also have to consider any point which appears relevant. 

20. The new appeal tribunal must first, as explained in paragraph 12 above, separate the question of the period over which the claimant's normal weekly earnings, if any, from her own employment are to be assessed (see regulation 14 of the Family Credit (General) Regulations 1987 as in force at the date of claim) from the question of the period over which Mr C's earnings from self-employment are to be assessed. The new appeal tribunal may need to investigate whether the amounts shown in the profit and loss accounts for "wages to wife" were actually paid, in view of Mr C's answer to question 9 on form FCS 2043 (page T23). If the payments were not actually made, then by virtue of regulation 22(7) of the Family Credit (General) Regulations 1987 the amounts cannot be deducted from the gross receipts from self-employment. If the claimant did not actually receive any wages, then the tribunal must be careful to identify the particular weeks to which any findings of fact on these points relate. 

21. So far as Mr C's earnings from self-employment are concerned, the starting-point must, under regulation 15(1)(b) of the Family Credit (General) Regulations 1987, be the profit and loss account for the year to 5 August 1990. I deal below with some specific items of receipts and expenses and deductions. Before finally adopting the period covered by that account as the period over which to assess his normal weekly earnings, the appeal tribunal must consider, bearing in mind the points made in paragraphs 16 and 17 above, whether an alternative period under sub-paragraph (c) should be used. The claimant and Mr C may wish to consider what evidence they can produce on the matters mentioned at the end of paragraph 17. If either of them attend the rehearing before the new appeal tribunal, the appeal tribunal should question them on those matters, if no other evidence is available. 

22. Whichever period of weeks is adopted for the assessment of Mr C's normal weekly earnings from self-employment under regulation 15(1), their amount is to be determined according to regulations 21 to 23. If the period is determined under regulation 15(1)(b), the calculation of net profit is to be under regulation 22(3A). If the period is determined under regulation 15(1)(c), the calculation of net profit is to be under regulation 22(3). The legal approach to the meaning of "gross receipts" in regulation 22(1) which is set out in paragraph 14 above must be applied, unless by the date of the rehearing a view inconsistent with that approach is expressed in any other Commissioner's decision. In that case, the new appeal tribunal must apply the principles set out in paragraphs 19 to 22 of R(I) 12/75 in determining which decision it should apply. The new appeal tribunal may need to investigate the source of items such as the Building Society interest shown in the capital accounts, although the amounts involved are unlikely to be crucial. The new appeal tribunal will certainly need to investigate what amounts were defrayed in payments of interest on loans taken out for the purposes of the business. In the answer to question 23 on form FCS 2043 (page T27) Mr C referred to an amount of £1,950.00 interest paid in the 26 weeks from 23 December 1990 to 22 June 1991 and an amount of £862.14 for "house mortgage". However, in the profit and loss accounts for the years to 5 August 1990 and 5 August 1991, there is no specific mention of interest payments. There are amounts for "Bank & Professional Charges" of £8,585.00 for the year to 5 August 1990 and £8,116.00 for the year to 5 August 1991. Different adjudication officers have taken different approaches to whether, in relation to the year to 5 August 1990, the £8,585.00 should be allowed in full as an expense or be subject to an adjustment for private expenditure (compare pages T61 and 83). The new appeal tribunal must clarify what was included in the category of bank and professional charges and whether any of the expenditure was not for the purposes of Mr C's self-employment. Any expenditure which was not wholly or exclusively for that purpose cannot, by virtue of regulation 22(3)(a), be deducted from gross receipts. See R(FC) 1/91 and R(IS) 13/91 on the apportionment of expenditure on items with a dual business and private use. 

23. The new appeal tribunal must also clarify the amount paid by Mr C in contributions to a personal pension scheme (compare pages T14 and T30). Regulation 22(3)(c), as in force at the date of claim, provided for the deduction from gross receipts of one-half of any qualifying premium payable. "Qualifying premium" was defined in regulation 22(12) in terms which did not expressly refer to contributions to personal pension schemes, but referred to premiums paid under annuity contracts approved by the Inland Revenue whose main purpose is the provision of life annuity for the member in old age or for a spouse or dependant. That form of words is perhaps most appropriate to describe retirement annuity contracts, which cannot be entered into after 30 June 1988, but I am satisfied that it also applies to personal pension schemes under the tax and social security legislation currently in force. Section 633(1) of the Income and Corporation Taxes Act 1988 provides that the Inland Revenue 

"shall not approve a personal pension scheme which makes provision for any benefit other than-- 

(a) the payment of an annuity satisfying the conditions in section 634; 

(b) the payment to a member of a lump sum satisfying the conditions in section 635; 

(c) the payment after the death of a member of an annuity satisfying the conditions in section 636; 

(d) the payment on the death of a member of a lump sum satisfying either the conditions in section 637(1) or those in section 637(2)." 

One of the conditions in section 634 is that an annuity may not begin to be paid before the member reaches the age of 50, except in cases of incapacity for employment. In my judgment a personal pension scheme capable of approval under section 633(1) of the Income and Corporation Taxes Act 1988 is an annuity contract within the meaning of regulation 22(12) of the Family Credit (General) Regulations 1987. The amendment of regulation 22 with effect from 5 October 1993, which introduces express references to personal pension schemes and retirement annuity contracts, is therefore, in my view, merely clarificatory. 

Conclusion 
24. The claimant's appeal is allowed. 

(Signed) J Mesher 

Commissioner 
Date: 16 March 1994

