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1. I dismiss the claimant's appeal against the decision of the social security appeal tribunal dated 2 October 1990 as that decision is not erroneous in law: Social Security Act 1975, section 101 (as amended). 

2. This is an appeal to the Commissioner by the claimant, a married woman, against the unanimous decision of a social security appeal tribunal dated 7 March 1990. That decision was on appeal from the decision of an adjudication officer issued on 20 November 1989 requiring repayment from the claimant of overpaid child benefit (for her daughter      ) of £210.25 from 3 April 1989 to 22 October 1989 on the ground that the claimant had failed to disclose the material fact (which she knew) that throughout that period       was receiving in her own right Income Support. The tribunal confirmed the decision for recovery from the claimant but reduced the amount to £181.25 for the period from the week commencing 3 April 1989 to the week commencing 24 September 1989. The reduction in the period and amount recoverable was because on 16 September 1989 the claimant revealed (on form CM(A) 297C) the fact that her daughter       was receiving income support. Appeal is now made to the Commissioner against the tribunal's decision requiring recovery of £181.25. I confirm that there should be no recovery for any date after the week commencing 24 September 1989, for the reason set out above. 

3. There is no doubt that there was an overpayment of child benefit because there is no entitlement to child benefit for any period during which the child itself is in receipt, in its own right, of income support (see regulation 7C of the Child Benefit (General) Regulations 1976, S.I. 1976 No.965). The only question in this case is whether section 53(1) of the Social Security Act 1986 enables recovery of the overpaid benefit from the claimant. 

4. Section 53(1) of the 1986 Act provides as follows, 

"Over-payments 
53. (1) Where it is determined that, whether fraudulently or otherwise, any person has misrepresented, or failed to disclose, any material fact and in consequence of the misrepresentation or failure - 

(a) a payment has been made in respect of a benefit to which this section applies; or 

(b) any sum recoverable by or on behalf of the Secretary of State in connection with any such payment has not been recovered, then the Secretary of State shall be entitled to recover the amount of any payment which he would not have made or any sum which he would have received but for the misrepresentation or failure to disclose." 

It is common ground that there the possibility of misrepresentation by the claimant was not in issue. The tribunal's decision as to recovery is based solely on failure to disclose a material fact. 

5. The tribunal made the following findings of fact, 

"Following the award of income support to       the claimant continued to draw child benefit in respect of       and did not disclose that       was obtaining income support until, in reply to an enquiry on Form CH(A)297C(TO) sent to [the claimant], disclosure was made. This Form was completed and signed by [the claimant's husband]. At today's hearing [the claimant's representative] submitted that this was a disadvantaged family. The three children all had learning difficulties and the claimant found difficulty in reading and writing. The claimant's husband works for the Water Authority and it was stated that he had similar difficulties although there was no evidence directly before the Tribunal concerning this. The claimant is able to collect benefits from the Post Office and signs the encashment orders and she handles money and does the shopping. She was aware of the additional money coming in when       additional benefit arose. The Tribunal accept that the claimant did not fully understand the ramifications of the social security system or the effect of overlapping and related benefit. There was no evidence available to the Tribunal to show how it came that       made a claim for income support. In the past the claimant has had the benefit of a social worker to assist her in financial matters. The claimant is responsible for making her own claim and has not appointed a representative." 

6. In their reasons for decision the tribunal said, 

"The grounds on which the claimant appealed are that she and her family are all at a disadvantage because they suffer from learning and reading difficulties and that the claimant was therefore not reasonably to be expected to realise that a change in circumstances had occurred which was notifiable to the Department when       obtained income support. Clearly at today's hearing the claimant did not fully understand the niceties of the DSS system. ... the tribunal noted the Commissioners' Decisions R(SB) 21/82 and R(SB) 40/84 ... but they also felt that they had to have regard for the fact that the claimant was making claims for social security benefit in her own right. Also, they took account of the fact that the claimant's husband was apparently able to hold down a job with the Water Authority and that he had completed and signed the Form CH(A)297C(TO). The tribunal did not feel that it was correct as a matter of principle that the claimant could be regarded as having sufficient mental ability to be able to make a claim for benefit and to sign to receive the benefit but at the same time claim that he or she had insufficient mental ability to be under an obligation to disclose facts which would have the effect of reducing that benefit. It seemed an incorrect statement of law that one could accept the benefits of the system without being bound by the obligations of it. Accordingly, the submission of the claimant that disclosure from her could not be reasonably expected because of her reading difficulties and general intelligence could not be accepted as a good argument. Furthermore, since it appears that she had relied on her husband to fill out the Form where the existence of income support was disclosed, the Tribunal considered that it would have been reasonable for the claimant to have relied upon her husband to ensure that proper disclosure of information was made at all times to the Adjudication Officer." 

7. That reasoning is attacked by the claimant's representative in written submissions to the Commissioner in the following terms, 

"It has frequently been held by the Commissioners that when deciding whether a person has 'failed to disclose' a material fact, it is necessary to consider whether the disclosure was one which could reasonably be expected by the claimant. In this case the tribunal accepted that the family had severe learning difficulties, and 'did not fully understand the ramifications of the social security system or the effect of overlapping and related benefit', but then appears to conclude that a person who can make a claim and sign an order book is bound by the obligations imposed regardless of the circumstances. I further submit that based on the tribunal's findings of fact, no reasonable body acting judicially and properly instructed on the law could have reached the conclusion it arrived at." 

8. The adjudication officer now concerned, in a written submission dated 2 October 1990, submits that "... in considering the evidence and in reaching the decision they did, the Tribunal have concluded as they were entitled to and their decision is not erroneous in law." However the adjudication officer does not give detailed reasons for this submission. 

9. I should say first that I consider that the question of whether the claimant's husband was able to appreciate the relevant matters as to overlapping etc does not bear directly on whether or not disclosure by the claimant herself was "reasonably to be expected". That phrase comes from reported Commissioner's Decision R(SB) 21/82 at paragraph 4(2), where referring to wording in section 20 of the Supplementary Benefits Act 1976 very similar to that in section 53(1) of the Social Security Act 1986 (see above) the learned Commissioner said, 

"In my judgment 'any person' is quite clearly to be taken in its ordinary sense and extends to any person whatsoever - provided that it is he or she who has made the material representation or failed to make the material disclosure; but whilst the concept of making or not making a misrepresentation needs no explanation or refinement, I consider that a 'failure' to disclose necessarily imports the concept of some breach of obligation, moral or legal - i.e. the non-disclosure must have occurred in circumstances in which, at lowest, disclosure by the person in question was reasonably to be expected: see amongst the definitions of 'failure' in the Shorter Oxford English Dictionary: 

'1. ...non-performance, default; also a lapse ...'."

10. It should be observed that the rule that the Commissioner propounded, namely that "the non-disclosure must have occurred in circumstances in which, at lowest, disclosure by the person in question was reasonably to be expected" was enunciated in the context of what is meant by "any person" in the Act. The learned Commissioner was not dealing with the ordinary case, as here, of an alleged failure to disclose by the claimant himself or herself. R(SB)21/82 concerned recovery from the estate of a deceased claimant. Nevertheless there may be circumstances in which the question whether disclosure was reasonably to be expected is a question to be asked about a claimant personally. But it must also be remembered that the Act includes a purely innocent failure to disclose - see the decision of the Court of Appeal to this effect in Page and Davis v Chief Adjudication Officer, 24 June 1991. It must follow therefore that innocence of itself would not be a circumstance where it was not "reasonably to be expected" that there should be a disclosure. 

11. In this case, as to the claimant's near illiteracy and the family's educational difficulties, I consider that in deciding whether or not there is a failure to disclose by the claimant the test must be objective. It must be asked whether, given the claimants knowledge of the receipt of income support, a reasonable man or woman would have considered that it was material. If so, then there would be a duty to disclose even on the part of the claimant who, considered subjectively, might not have the necessary education or literacy to realise that disclosure should be made. 

12. I am confirmed in this view by the ruling of the Court of Appeal in a case on a similar rule of law by which an insurance company can rescind an insurance policy if there has been non-disclosure by the prospective insured of a material fact. The case is Joel v. Law Union and Crown Insurance Company [1908] 2 K.B. 863.C.A. At pages 883-884 of the report, Fletcher Moulton L.J. said, of the duty to disclose material facts, 

"There is, therefore, something more than an obligation to treat the insurer honestly and frankly, and freely to tell him what the applicant thinks it is material he should know. That duty, no doubt, must be performed but it does not suffice that the applicant should bona fide have performed it to the best of his understanding. There is the further duty that he should do it to the extent that a reasonable man would have done it; and, if he has fallen short of that by reason of his bona fide considering the matter not material, whereas the jury, as representing what a reasonable man would think, hold that it was material, he has failed in his duty, and the policy is avoided. This further duty is analogous to a duty to do an act which you undertake with reasonable care and skill, a failure to do which amounts to negligence, which is not atoned for by any amount of honesty or good intention. The disclosure must be of all you ought to have realised to be material, not of that only which you did in fact realise to be so." 

13. That emphasis on an objective test of materiality of disclosure and of whether there has been a failure to disclose is equally in my view applicable to the construction of section 53(1) of the Social Security Act 1986. In this case a reasonable man or woman would have realised the need to disclose the receipt by the daughter       of income support, and indeed the need to report such a matter is emphasised in plain terms in paragraph 4(a) of the printed instructions in the child benefit order book. Consequently, the fact that the claimant, even assisted by her husband, might not have realised the need to disclose does not prevent there having been a failure by her to disclose an objectively material fact which she knew. It follows therefore that the tribunal were correct in requiring recovery from her. 
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