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1. I allow the Adjudication Officer's appeal against the decision of the Social Security appeal tribunal dated 8 November 1994 as that decision is erroneous in law and I set it aside. My decision is as follows:-

 

(a) The decisions of the Adjudication Officer awarding child benefit to the claimant for her children Margaret and John (born on 31 August 1979 and 1 February 1983 respectively) were properly reviewed (on the grounds of ignorance of mistake of material fact or relevant change of circumstances) by the Adjudication Officer: Social Security Administration Act 1992, section 25;

(b) On such review, the claimant's entitlement to child benefit for the two children should have been revised as follows:-

(i) Child benefit is not payable to the claimant for the inclusive period from 3 August 1987 to 16 July 1992 because neither European Community Regulations No. 1408/71 nor the reciprocal agreements between the United Kingdom and Ireland (embodied in S.I.'s 1960 No. 707; 1966 No. 270; 1968 No. 1655; and 1971 No. 1742) provide for entitlement to child benefit during that period. The claimant's husband was employed on a ship flying the flag of the Isle of Man (not a "Member State" of the European Community) and neither the claimant nor her children had at any relevant time been present in the United Kingdom; Social Security Contributions and Benefits Act 1992, section 146(2);

(ii) The consequent overpayment of the child benefit to the claimant for the period specified in sub-paragraph (b) (i) above is not recoverable by the Secretary of State from, the claimant because the overpayment was not in consequence of any misrepresentation or failure to disclose by the claimant of any material fact; Social Security Administration Act 1992, section 71;

(iii) The claimant is entitled to child benefit in respect of the children (subject to satisfaction of the other conditions of entitlement e.g. relevant ages of the children) for the inclusive periods from 17 July 1992 to 8 May 1994; from 27 June 1994 to 12 September 1995 to the date of this decision. That is because throughout those periods the claimant's husband was employed on a ship flying the flag of Gibraltar (a "Member State" of the European Community) and the claimant was therefore within the scope of Article 73 of Council Regulations (EEC) No. 1408/71;

(iv) The claimant is not entitled to child benefit for the children for the inclusive periods from 9 May 1994 to 26 June 1994 and from 13 September 1995 to 30 October 1995 because during that period the claimant's husband was employed on a ship flying the flag of Liberia with the result that there was no entitlement, for the same reasons as are applicable to the Isle of Man (see sub-paragraph (b) (i) above).

 

2. This is an appeal to the Commissioner by the Adjudication Officer from the unanimous decision of a Social Security appeal tribunal dated 8 November 1994, which allowed the claimant's appeal from a decision of an Adjudication Officer to the effect that the claimant was not entitled to child benefit for the two children from and including 3 August 1987. It will be seen below that my decision in paragraph 1 above upholds parts but not all of the Adjudication Officer's decision.

 

3. There is no doubt that the tribunal's decision was erroneous in law because their reasons for decision were inadequate and were also of themselves incorrect in law. The tribunal gave simply as its reasons, "The appeal succeeds because, in deciding that Article 73 of the EEC Regulations 1408/71 does not apply, the Department have failed to take into account that the appellant's husband is a national of the Republic of Ireland which is a member state of the European Community". It will be seen from the reasoning below that the mere fact that the appellant's husband was a national of the Republic of Ireland is by no means conclusive of the issues. Moreover, the actual decision of the tribunal was also erroneous in law (see further below).

 

4. On my direction, the appeal was the subject of an oral hearing before me on 3 July 1996 at which the Adjudication Officer was represented by Mr J Heath of the Office of the Solicitor to the Department of Health & Social Security. The claimant was not present but was represented by her husband. I am much indebted both to Mr Heath and to the claimant's husband for their assistance to me at the hearing.

 

5. The facts briefly are these. The claimant was in receipt of United Kingdom child benefit for the two children Margaret and John as from 3 September 1979 and 21 February 1983 respectively. That was because the Adjudication Officer had decided that she was entitled to child benefit under Article 73 of Council Regulation (EEC) No. 1408/71 (see below). However, it was subsequently established that as from 3 August 1987 to 16 July 1992 the claimant's husband was serving on a ship flying the flag of the Isle of Man. As from 17 July 1992 onwards he has served on a ship flying the flag of Gibraltar (apart from short periods when he served on a ship flying the flag of Liberia - see paragraph 1 (b) (iv) above). When these facts ultimately became established by the Department, the Adjudication Officer gave the decision on review that there was no entitlement to child benefit as from 3 August 1987. The Adjudication Officer held in effect that, once the claimant's husband was serving on a ship that was registered in the Isle of Man or subsequently Gibraltar his wife could no longer bring herself within the scope of Article 73 of Regulation 1408/71. As will be seen below, that denial was correct so far as a ship flying the flag of the Isle of Man is concerned but not correct so far as the flag of Gibraltar is concerned.

 

6. A detailed written submission dated 22 March 1995 from the Adjudication Officer now concerned submitted that the entirety of the Adjudication Officer's decision was correct but at the hearing before me on 3 July 1996 Mr Heath resiled from that in so far as concerned the period when the claimant's husband was employed on a ship flying the flag of Gibraltar. For the reasons given below, I accept that concession as being correct, hence my decision in paragraph 1 (b) (iii) above.

 

7. The children have never been present in the United Kingdom and there would normally therefore be no entitlement for them - see section 146 (2) of the Social Security Contributions & Benefits Act 1992. It is common ground that the Reciprocal Conventions with Ireland do not assist (see paragraph 1 (b) (i) above). The only way the claimant can succeed is by reliance on Article 73 of Council Regulation (EEC) No. 1408/71 which provides as follows:-

 

"Article 73
Employed or self-employed Persons the members of whose families reside in a Member State other than the competent State
An employed or self-employed person subject to the legislation of a Member State shall be entitled, in respect of the members of his family who are residing in another Member State, to a family benefit provided for by the legislation of the former state, as if they were residing in that State ..."

 

8. The situation is therefore that the claimant's children are residing in "another Member State" i.e. the Republic of Ireland. Consequently the essential question is whether the claimant's husband (the claimant herself not being employed) is "an employed ... person subject to the legislation of a Member State [i.e. the United Kingdom]". The question as to which State's legislation an unemployed person is subject is governed by Title II (Articles 13-17A) of EC regulation 1408/71. The relevant provision is Article 13 which contains "General Rules". Paragraph 1 of Article 13 provides that (subject to an exception not applicable to this case) "Persons to whom this Regulation applies shall be subject to legislation of a single Member State only". Paragraph 2(c) of Article 13 provides that "A person employed on board a vessel flying the flag of a Member State shall be subject to the legislation of that State".

 

9. Consequently the whole question of entitlement under Article 73 depends in this case on whether during the periods in question the claimant's husband was "employed on board a vessel flying the flag of a Member State". Regulation 1408/71 contains no definition of w hat is meant by "Member State". However, Mr Heath cited to me at the hearing an account of the "Territorial Scope" of the Treaty of Rome set out at pages 100-101 of a book "Legal Foundations of the European Single Market" (first edition 1991) by Green, Hartley & Usher. The relevant parts of that passage read as follows:-

 

"Article 227 [of the Treaty of Rome] lays down the general principle that the Treaty applies to the Member States (which means that it operates within the territory of the Member States) and then sets out a number of special provisions .. which qualify this principle. The most important points to note are the following:-

1. ...

2. The single 'overseas counties and territories' which are dependencies of the Member States outside Europe are excluded as far as workers are concerned;

3-4 ...

5. The Channel Islands and the Isle of Man are excluded. See Article 227 (v) (c) of the Treaty and Protocol 3 to the Act of Accession of 1972.

6. Gibraltar is included by virtue of Article 227(4) which provides that the EEC Treaty applies to 'the European Territories for whose external relations a Member State is responsible'".

 

10. It is by virtue of sub-paragraph 6 of that passage that Mr Heath conceded that Gibraltar was to be regarded for this purpose as a Member State. Having examined the detailed provisions of Article 227 of the Treaty, I accept that concession as being correct. That is why I have held that there is basic entitlement to child benefit for the time that the claimant's husband was serving on a ship flying the flag of Gibraltar.

 

11. So far as concerns the period when the claimant's husband was serving on a ship flying the flag of the Isle of Man, I accept for the purposes of this decision Mr Heath's submission that the Isle of Man was not for this purpose to be regarded as a " Member State". I bear in mind that, owing to the chronology in this case and the fact that correctly repayment of any overpayment was not required by the Adjudication Officer, the issue of the period of service on a ship flying the flag of the Isle of Man is largely academic. Suffice to note that Protocol 3 to the Act of Accession of 1972 provided by Article 2 that "the rights enjoyed by ... Manxmen in the United Kingdom shall not be affected by the Act of Accession. However such persons shall not benefit from Community provisions relating to the free movement of persons and services." For the purposes of this decision and not wishing to fetter any future case where the matter is critical, I accept that the Isle of Man flag was not a flag of a "Member State", although of course for some purposes e.g. customs matters the Isle of Man is within the provisions of the EEC legislation (see the full terms of Protocol No. 3).

 

12. I should also record, in case it should become critical in a future case, that Article 7 of Regulation 1408/71 "International provisions not affected by this Regulation" records that there shall continue to apply inter alia "the provisions of the European Convention of 9 July 1956 concerning social security for workers in international transport" (Article 7.2(b)). Mr Heath said that he had been unable to obtain a copy of that 1956 Convention. However, it would seem unlikely that it would contain provisions bearing directly on the present problem. Nevertheless if the matter arises critically in a subsequent case enquiries should be made as to that Convention. I emphasise therefore that I have accepted Mr Heath's submission about the Isle of Man in the present case because the question is largely academic. Prima facie the submission would appear to be correct but questions may arise in a future case (a) as to the scope of the 1956 Convention and (b) as to whether the limitations of Protocol No.3 as to on the Isle of Man necessarily mean that a ship flying the flag of the Isle of Man could be said to be flying the flag of a "Member State". Protocol No. 3 might not necessarily be conclusive on the subject.

 

13. Lastly, I should make the point (in answer to the claimant's ground of appeal) that, although the claimant's husband has been paying Class 1 contributions and latterly Class 2 contributions to the United Kingdom Social Security Scheme, that of itself does not assist the claimant in her present appeal. The legislation bearing on entitlement to UK child benefit is not related to the payment of contributions. Conversely, the payment of contributions does not of itself entitle to child benefit.

 

Signed:

M.J. Goodman
Commissioner 
 

Date: 12 August 1996.

