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1. My decision is that the decision of the disability appeal tribunal given at Ayr on 10 December 1993 is erroneous upon a point of law. I set it aside. I remit the case to a freshly constituted disability appeal tribunal for rehearing.

 

2. This case has a bizarre history. I make an attempt to summarise it. It appears that at some date in the past the claimant was awarded mobility allowance. A copy of this decision is not with the papers. According to the adjudication officer in a submission to the Commissioner in this appeal this was converted into the higher rate of the mobility component of disability living allowance from 6 April 1992. However the claimant submitted a claim for disability living allowance on 4 March 1992. In that form he indicated that he wished the mobility component. The care component formed no part of his claim.

 

3. Before adjudicating on his claim the claimant was written to by the Benefits Agency and it was indicated that he had not filled in the form correctly. The letter said:

 

"In order for the adjudication officers to make a decision on your claim we need you to fill in the care part of section 2 page 9-25....."

 

There is no record in the papers of the claimant ever having done so.

 

4. An adverse decision was made in relation ro the claimant's claim on 1 September 1992. A record of that decision is not included in the papers. The claimant then wrote a letter to the Benefits Agency the terms of which seem to import that he did not know that he had an award already of the mobility component. He said amongst other things:

 

"I would like to appeal against the decision of your adjudication officer. I think this decision is wrong, because in the portion of the Claim about help with getting around I have had difficulty with my walking due to pherifirel (sic) nuropathy (sic) in my legs, arms and feet. In the case of my arms this causes a weakness in the muscles which in turn makes my hands tremble so it is difficult for me to lift anything heavy, if I do my arms ache for days afterwards. I did not include this in my application as I thought that this would not count, and that the main problem was in my legs and feet and with my walking. It says in the section about rates for help with getting around if you have difficulty with walking that you qualify for this benefit, and frankly I am surprised that I have been turned down on this, as I have to drive myself everywhere. If I have to walk any distance at all, I become dizzy, have feelings of nausea, and the balls of my legs, plus the pain in my feet are very bad.....".

 

5. Thereafter another adjudication officer reviewed the decision of 1 September 1992 but did not revise it so as to award the care component. At the end of this decision the adjudication officer said:

 

"In reaching this decision I have not considered the entitlement to, or rate of payment of, the other component which has already been awarded and is not disputed in the application for review".

 

6. The claimant then appealed against this review decision and his grounds of appeal which are contained in a letter at pages 47 and 48 of the bundle make it clear that he is appealing the decision in so far as it relates to the care component. What he says is:

 

"I have received your decision on my claim for DLA and I must say that I am disappointed (sic). I would like to appeal against this ruling on the grounds that I would need help to prepare a cooked meal. This is because of arthritis in both my arms which cause weakness right down to my wrists. I have had this condition for a long time now and my consultant at Ballochmyle Hospital has told me that it is not to do with my diabetis (sic), and at the time of writing I am waiting to go to the orthopedic (sic) clinic to see what treatment (if any) can releive (sic) this condition. I would be prepared to see any doctor you care to nominate in connection with this matter, as it seems to me that after 11 months I am not getting any further with letters and that you do not beleive (sic) me when I state my case.

 

My own doctor and the consultants at the hospital will verify what I am saying is the truth. Please try to give me a decision ASAP as this has dragged on for long enough".

 

There is then a medical report dated 18 March 1993 which provides evidence which is not supported of the claimant's claim in respect of the care component.

 

7. When the case came before a tribunal on 22 September 1993 they adjourned the appeal for the following reasons:

 

"The Tribunal took the view that it was not competent for them to hear the matter, as it appeared the claimant had not claimed the care component and while a decision had been issued refusing the claim, it prompted a letter from the claimant appealing that decision, in effect that letter should be regarded as a request for a review rather than an appeal. Ref is made to Social Security Administration Act 1992 S30. The matter will be referred back to the Adjudication Officer for further investigation and consideration, to clarify if his decision was in terms of S100A(1) of 1975 Act".

 

Thereafter an adjudication officer made a supplementary submission which is set out at page 58:

 

"The contents of DAT28 have been noted. Please note that as the customer has complete part I of the DLA claimpack, this in a claim for both components of Disability Living Allowance. Therefore, it is right for both components to be considered and as Mobility Allowance was in payment, for the care component to be disallowed. In the application for review Mr Woods did indicate that he had trouble lifting anything heavy, due to weakness of his muscles. This was accepted as a request for a review of the care component.

This was defended in the Adjudication Officer's decision and therefore as the application for the appeal was in time, Mr Woods is appealing against the decision not to allow the care component. The case has been handled correctly.

Please note I have documented this case with our Adjudication Checking Advice Team".

 

8. Thereafter the claimant's appeal was heard on 10 December 1993. The decision of the tribunal was as follows:

 

"1. The existing award of mobility component at the higher rate for life is recalled.

2. The appellant is not entitled to any rate of the care component of DLA.

NOTE: decision given orally and leave to appeal granted".

 

The findings of the tribunal on questions of fact material to their decision were as follows:

 

"1. The appellant suffers from diabetes, asthma, peripheral neuropathy and a degree of arthritis.

2. The appellant can walk 120 yards on the appellant's own declaration that he walked from Christina's to the hearing hall.

3. The appellant is not virtually unable to walk.

4. He requires no attention day or night in connection with his bodily functions.

5. The appellant is able to prepare the main meal of the day".

 

The reasons given by the tribunal for their decision were as follows:

 

"1. On the evidence before us there was no entitlement to either rate of the mobility component and accordingly we have recalled the existing award of the higher rate for life in respect of DLA S.33(6)(c)(ii) SSAA 1992.

2. The only argument before us was for the lowest rate of the care component of DLA. We have found that the appellant is able to prepare a cooked main meal for himself".

Thereafter the tribunal's decision was corrected by inserting in box 3, item 1 after "is recalled" the words "10.12.93".

 

9. The claimant then sought set aside of the decision. This was heard by a tribunal on 26 October 1994. Set aside was refused by that tribunal.

 

10. The claimant has now appealed to the Commissioner and the grounds of appeal are set out on pages 82 and 83 of the bundle. The grounds of appeal appear to relate only to the fact that the tribunal withdrew the life award of the mobility component.

 

11. The claimant's appeal is supported to the extent set out in a submission by the adjudication officer to the Commissioner at pages 86-93 of the bundle.

 

12. There is support for the claimant's appeal in relation to whether or not he satisfied the conditions set out in section 72(1)(a)(ii) as set out in paragraph 7 of the adjudication officer's submission to the Commissioner. I find myself in agreement with that submission. It is evident that the tribunal have in their reasons merely stated a conclusion. They have thus not complied with the requirement placed upon them by regulation 26E(5) of the Social Security (Adjudication) Regulations 1986 as this is explained in paragraph 10 of R(M)1/93, which adopted the quotation from R(A)1/72 given in paragraph 7 of the adjudication officer's submission to the Commissioner. I would go further than that and also say that these regulations had not been complied with by reason of a failure on the part of the tribunal to set out a proper factual foundation for the decision which they made in respect of whether the claimant satisfied the conditions for the cooked main meal condition. All they have done is make finding in fact 5 which is a conclusion. There are no facts found to set out the basis upon which that conclusion was reached.

 

13. It will be noted, as I have already indicated, that the appeal to the tribunal was one against the decision of the adjudication officer on review in respect of the care component. The tribunal themselves recalled the existing award of the higher rate mobility component for life, as they put it, "in respect of DLA S33(6)(c)(ii) SSAA 1992". Section 33 of the Social Security Administration Act 1992 deals with appeals following reviews such as is the position in the present case. Sub-section 6 provides:

 

"(6) The tribunal shall not consider:

(a) A person's entitlement to a component which has been awarded for life;

or

(b) The rate of a component so awarded; or

(c) The period for which a component has been so awarded, unless:

(i) The appeal expressly raises that question; or

(ii) Information is available to the tribunal which gives it reasonable grounds for believing that entitlement to the component, or entitlement to it at the lower rate awarded or for that period, ought not to continue".

 

It is to be noted that the statutory provision prevents the tribunal from considering the claimant's entitlement to the mobility component, it having been awarded for life, unless either of the two statutory exceptions to this prohibition apply. If the tribunal are to consider entitlement under the second statutory exception it would be necessary for them to demonstrate that they had information available to them giving them reasonable grounds for believing that entitlement ought not to continue. If they took such a view it would be necessary for them to make findings in fact in respect of the information they were relying upon in coming to their belief.

 

14. The only findings that the tribunal made which can be said to bear on the claimant's entitlement, apart from the findings of disablement in finding 1, are findings 2 and 3. Finding 3 is no more than a conclusion reached by the tribunal. Thus the finding relied upon is that contained in finding 2. There is no record in the chairman's note of evidence as what the evidential basis of this finding is. The only record of the evidential basis for it is contained in the claimant's grounds of appeal to the Commissioner.

 

"ii) With regard to (b) above, the Tribunals findings on questions of fact recorded in Box 2 indicate at point 1 that the appellant can walk 120 yards on the appellant's own declaration that he walked from Christina's to the Hearing Hall" and at point 3 that "the appellant is not virtually unable to walk".

The appellant, however, did not declare that he had walked 120 yards, he declared that he had walked from Christina's (a local pub situated on the corner of the street beyond which the Hearing Rooms are situated). It was the Tribunal themselves who attributed the 120 yards to this journey.

While accepting that the Tribunal are perfectly entitled to have regard to the distance which an individual can walk and to form their own judgment on whether or not this constitutes virtual inability to walk, I would point out that Regulation 12 of the SS (DLA Regulations 1991 does not stipulate that if a person can walk a certain distance then they should not be considered "virtually unable to walk".

These Regulations, however, do indicate that factors such as speed, manner of walking and length of time taken should be considered and that progress made on foot should be without severe discomfort".

That does not coincide with the finding that has been made. Nor indeed is it consistent with the evidence noted by the chairman as having been made at paragraph 5g and 7a and b is said to have said:

"5g Walk - distance - 50 yards - rest. Weakness in legs and pain.

In paragraph 7

7a Asthma - doesn't help breathing.

b Walk 50 yards - rest 2 or 3 minutes".

 

Thus I am not satisfied that there was a proper evidential basis for the finding which the tribunal made. In the absence of such a basis the tribunal were not entitled to consider the question of entitlement to the mobility component and its recall.

 

15. Even if there was an evidential basis for finding 2 it in my view would not form along with finding 3 a sufficient factual foundation to entitle the tribunal to consider the question of entitlement to the mobility component and its consequential recall upon consideration. The tribunal made no findings as to the basis upon which the award of mobility allowance which converted itself into the higher rate of the mobility component for life was made. The question as to whether the claimant satisfies the conditions for entitlement is dependent upon whether the statutory conditions set out in section 73(1)(a) are fulfilled. It is not suggested that the claimant is unable to walk and he has not had both legs amputated and thus the issue is whether he is virtually unable to walk as that phrase is defined in regulation 12(1)(a)(ii) or (iii). In these circumstances the tribunal would require to demonstrate by recording findings in fact the information available to them which gave them reasonable grounds for believing that entitlement to the higher rate of the mobility component ought not to continue. That exercise I consider would involve recording the basis upon which the original award was made and setting out the evidence which bears to demonstrate that the conditions are not satisfied and that entitlement ought not to continue. It is quite clear in this case that the evidence relied upon by the tribunal as recorded by them was a declaration by the claimant about his ability to walk 120 yards. However that in itself would not be sufficient for on its own it takes no account as to the claimant's walking ability in the context of the definitions of virtual inability to walk set out in regulations 12(1)(a)(ii) and (iii). Thus the tribunal have not set out a sufficient factual foundation to demonstrate that they are entitled to consider entitlement because the case fell within the statutory exception relied upon by them. In any event for them to recall the award of the higher rate mobility component it would have been not only necessary for them to record the evidence which entitled them to consider the matter but also to make their own findings in fact relating to entitlement and to support a decision to recall the award. In addition it would have been necessary for them to give adequate reasons in order to comply with the requirements imposed upon them by regulation 26E(5) of the Social Security (Adjudication) Regulations 1986 as explained by the Commissioner in paragraph 10 of the R(M)1/93. That they did not do. They merely stated a conclusion and did not explain why the claimant's evidence did not satisfy them.

 

16. The freshly constituted tribunal will require to determine whether or not the claimant satisfies the condition for the care component which appears to be restricted to an assertion that he satisfies the condition set out in section 72(1)(a)(ii) - the cooked main meal test. They will require to consider this question over the whole period from the date of the claim to the date of the hearing. It will be open to the claimant to lead such fresh evidence thereon as he sees fit. As the appear is related only to the care component and the claimant has an award of the mobility component at the higher rate for life. The freshly constituted tribunal require to apply the statutory prohibition on considering the mobility component unless either of the 2 exceptions set out in section 33(6) of the Social Security Administration Act 1992 applies. The approach they require to take is set out above. I consider that it would be helpful if the adjudication officer were to place the decision awarding mobility allowance in the appeal tribunal's papers.

 

17. The appeal succeeds.

 

D. J. May
Commissioner 
1 February 1996

 

