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1. My decision is that the decision of the disability appeal tribunal given at Kilmarnock on 31 August 1994 is erroneous upon a point of law. I set it aside. I remit the case to a freshly constituted Disability Appeal Tribunal for a re-hearing.

 

2. An oral hearing of this appeal was heard before me on 11 September 1996. The claimant's appointee appeared on his behalf. Mr Neilson of the Office of the Solicitor to the Secretary of State for Scotland appeared on behalf of the adjudication officer.

 

3. The claimant was born on 21 May 1981. His appointee is his mother.

 

4. On 30 December 1993 the claimant made a claim for disability living allowance. It was restricted to the care component. A decision was made in respect of the claim on 9 February 1994. That decision was reviewed by another adjudication officer on any ground. His revised decision was that the claimant was not entitled to the care component of disability living allowance from and including 30 December 1993. That decision was notified on 10 February 1994.

 

5. The claimant appealed to a disability appeal tribunal. His appeal was heard on 31 August 1994. The appeal was successful. The decision of the tribunal was:-

 

"To allow the appeal. The claimant is entitled to Disability Living Allowance care component only at lowest rate from 30.12.93 - 21.05.97 inclusive".

 

The findings of the tribunal on questions of fact material to their decision were as follows:-

 

"1. Date of claim for Disability Living Allowance care component 30.12.93.

2. Claimant, date of birth 21.05.81, has genetic disorder, Phenylketonuria, necessitating a special complicated diet, which is not very palatable. The diet must be maintained or neurological problems may develop. An occasional lapse would not however in itself present substantial danger. A food supplement in form of paste also requires to be taken twice daily and it is accepted that this is unpleasant and supervision and encouragement is necessary. It is accepted that, while some food stuffs are available on prescription including some ready-made items, the claimant's parents bake or make most meals including items such as bread in order to make them more palatable for him. The ingredients of all home prepared foods require to be carefully weighed and monitored".

 

The reasons given by the tribunal for their decision were as follows:-

 

"The tribunal considered Section 72 of Social Security Contributions and Benefits Act 1992 having regard to facts found at Box 2 above.

The majority of its members agreed that the level of attention required with the bodily function of eating was substantially in excess of that required by average 12 year old and although not frequent throughout the day was for significant portion of it. While parents will normally prepare and cook meals for a child of this age and this may involve baking, it was felt by said majority that the careful monitoring of ingredients and ensuring supplements are properly digested would be significantly more time consuming than normal. Clearly it is important that supplements are taken and that properly balanced food intake is maintained. It was reasonable in such circumstances that items be home baked making them more palatable for claimant.

It was not felt that there was a substantial danger such as to warrant the conclusion that continual supervision is required. Claimant is aged 12 and will be well aware of need to adhere to diet. While it is accepted he may at times find that difficult there is no mental impairment established and the evidence would suggest that an occasional lapse which may occur will not present substantial health risk.

The above conclusions had support of lay member and Chairman agreed. It was felt award should be reasonably subject to review when claimant 16".

 

The decision was a majority decision. The medical member of the tribunal dissented. The reasons for his dissent were as follows:-

 

"The medical member of Tribunal wished it recorded only that he did not agree that the level of attention required by claimant with his bodily functions was substantially more than that required by average 12 year old".

 

6. Thereafter the claimant sought set-aside of the decision of the tribunal. A differently constituted tribunal heard the application 14 February 1995. The application was refused.

 

7. Thereafter the claimant appealed to the Commissioner. The grounds of appeal are in the following terms:-

 

"1. There has been a breach of natural justice - all medical evidence was not given full consideration at the Hearing on 31st August, 1994. One of the Tribunal members, namely, Dr B Lennox, refused to view a medical video provided by the Applicant and did not properly read the medical evidence which was substituted by experts in support of the Applicant's claim for Middle Rate Disability Living Allowance.

2. There has been a breach of comparative justice - many other suffers of PKU are in receipt of Middle Rate Disability Living Allowance. People do not suffer from degrees of PKU. This is an illness one either has or does not have. If one suffers from the illness, extreme care has to be taken, and much time spent on, the preparation of foodstuffs. The Applicant is aware that [....] has been awarded Middle Rate Disability Living Allowance. He also suffers from PKU. He is a similar age (12) to the Applicant. There are other cases where sufferers of PKU have also been awarded Middle Rate Disability Living Allowance.

 

The claimant's appointee reiterated these grounds of appeal in oral submission to me. She said that she just felt that her son was discriminated against as other children get the middle rate of the care component. She said that it was unjust that he gets the lowest rate. She then gave some specification of the extra work that was involved in looking after him.

 

In relation to her other ground of appeal she said that the video was one of two men who had the condition that her son had and who had now met the special dietary requirements. The video showed the effects. The complaint was that the tribunal hadn't looked at it. She also felt that the medical member of the tribunal was in a hurry.

 

8. In a written response to the claimant's first ground of appeal the adjudication officer submitted:-

 

"I submit that the general principles of natural justice were considered in decision R(S) 4/82 wherein a Tribunal of Commissioners stated (paragraph 26):

"There are accordingly no hard and fast rules that apply to all tribunals. But, in the case of an appeal by a claimant for benefit to a local tribunal, for practical purposes these requirements can be reduced, as indicated by Lord Justice Diplock (as he then was) .... to three: an absence of personal bias or mala fides on the part of the tribunal, an obligation to base their decision on evidence and, whether or not there is an oral hearing, to listen fairly to the contentions of all persons entitled to be represented".

7. I am unable to make a full submission on the first ground of appeal, that there was a breach of natural justice during the DAT. The claimant alleges that at the DAT further medical evidence, in the form of more reports and a video, was presented. However, I submit that there was no record of either report or video in the DAT's records of evidence or finding of fact.

8. In paragraph 3 of another unreported Commissioner's decision CSA/36/93 it holds -

" .... the tribunal record of proceedings should have been challenged when issued to parties. I really cannot arbitrate now upon whether or not certain evidence was given to the tribunal when there is no record in the note of evidence thereof and the tribunal has not been given an opportunity, whilst recollections remained relatively fresh, to confirm or refute what is suggested".

9. In decision R(M) 1/89, a tribunal of Commissioners held that a complaint about an alleged breach of natural justice should be considered if full and sufficient particular's are set out in the grounds of appeal. It is a matter for the Commissioner's judgment, given the nature of the extent of the allegation and the circumstances of the case, whether a full investigation of the allegation is required (see paragraph 12 of the decision)".

 

Mr Neilson in his submission appeared to consider that there might be substance in the ground of appeal.

 

9. However, I do not consider that it is necessary in the circumstances of this case to determine this ground of appeal. To do so would require me to make further investigations in respect of the conduct of the tribunal. As the tribunal decision is set aside for other reasons I consider that it would be inappropriate to delay the resolution of the case further which I made investigations.

 

10. In response to the claimant's second ground of appeal the adjudication officer submitted:-

 

"10. I submit that I can not support the second ground of appeal, that the tribunal have breached comparative justice, as this does not constitute an error in law. The claimant contends that she should have been awarded the middle rate care component because a neighbour who suffers from the same disability was awarded DLA at this level. I submit that it is the needs that arise from the disability and not the disability itself that the tribunal were concerned with. The level of attention will be different from person to person with the same disability".

 

Mr Neilson submitted that each case stands on its own.

 

I agree with these submissions. The tribunal were concerned with whether or not the claimant on the evidence satisfied the conditions for the allowances set out in section 72 of the Social Security Contributions and Benefits Act 1992. They had to apply the facts of the case to the law to determine that issue. It is only if there is an error in law by the tribunal that a successful appeal to the Commissioner can be made. The fact that in different cases involving the same condition a different result was reached does not render the decision of the tribunal erroneous in law. Thus no error in law is identified on the part of the tribunal in the second ground of appeal.

 

11. I have come to the conclusion that the decision of the tribunal erred in law for other reasons and must be set aside. It will be noted that the tribunal made the finding in fact that the claimant in this case has the genetic disorder phenylketonuria. The nature of that condition was described in paragraph 3 of R(A) 1/87. What was said by the Commissioner in that case was as follows:-

 

"... Specialist evidence before the Attendance Allowance Board shows that his is an inherited metabolic disease which requires strict dietary control with restriction of protein. The diet is extremely demanding and as all forms of protein are limited its implementation requires constant supervision. With poor control due to dietary indiscretion the child is at risk of becoming mentally retarded".

 

Perusal of Blakistone's medical dictionary demonstrates that the word "metabolism" is defined as:-

 

"me.tab´o.lism [metabole]. The phenomena of synthesising foodstuffs into complex tissue elements (assimilation, anabolism) and complex substances into simple ones in the production of energy (disassimilation, catabolism)".

 

12. The Commissioner in R(A) 1/87 set out what was required in relation to diet with a child suffering from this condition:-

 

"In the United Kingdom all babies have a blood test called the Guthrie test a few days after birth. That test in the case of these children showed that they suffered from PKU. Children suffering from PKU cannot cope with phenylalanine an amino acid found in all protein foods. Unfortunately that amino acid is essential for the children's growth and accordingly, although in general phenylalanine is to be avoided in the children's diet, a certain carefully limited amount is essential and is imparted to them by means of what is known as a phenylalanine exchange list which is a list of specific foods containing, in their prescribed weights, a set amount (50 mg) of phenylalanine. The number of such exchanges which each child is to be allowed is individually assessed. It is then regularly reassessed and if necessary varied following periodical blood test. If successfully followed, the diet can in general be relaxed when the child is about 10 years of age and then phased out without subsequent adverse effects".

 

The claimant's appointee challenged the last sentence upon the basis that the claimant had thought that by the time he reached the age of 14 years the necessity for the special diet would have by then have become unnecessary. However it appears from what she said that his condition is a life long one. Be that as it may there was otherwise no challenge to what the Commissioner said in that case.

 

13. It is clear from what was said by Lord Woolf in his speech in Mallinson v The Secretary of State for Social Security [1994] 2 ALL ER 295 at 307 that there were four questions which required to be answered, these were as follows:-

 

"(1) Has the claimant a serious disability?

(2) If so, what bodily functions does it impair?

(3) Does he reasonably require attention in connection with those functions?

(4) Is that attention frequent?"

 

The last question is directed to the condition set out in section 72(1)(b)(i) of the Social Security Contributions and Benefits Act 1992. It would of course require to be altered in relation to the conditions set out in section 72(1)(a)(i) and (c)(i).

 

14. In this case the tribunal have made the finding in relation to the claimant's severe disability which is the genetic disorder to which they have referred. However it is apparent that in relation to the second question the bodily function which they have identified as being impaired is that of eating. However there was no evidence before them which suggested that the bodily functions of eating itself was impaired, rather what was impaired were the bodily function in relation to metabolism. It was said by Lord Justice Dunn [1981] 2 ALL ER 738 at 742:-

 

"To my mind the word "functions" in its physiological or bodily sense connotes normal actions of any organs or set of organs of the body, and so the attention must be in connection with such normal actions".

 

That question was approved by Lord Woolf in the speech at Mallinson at page 302. It is clear from the findings in fact that the description of the condition given by the Commissioner in R(A) 1/87 that the normal functions of the organs of the body do not require the restriction of protein in food, (with the absence of such restriction resulting in potentially in catastrophic consequences), and the necessity for food supplements. However it is clear that the tribunal did not approach the matter in this way having identified the bodily function which was impaired as being that of eating.

 

15. Having, wrongly and without the evidence to justify it, identified the impairment of bodily functions as being that of eating, the tribunal went on to consider the question as to whether or not attention was reasonably required. It is apparent from both the findings and the reasons that one of the factors which led them to the conclusion that the claimant satisfied the conditions for the lowest rate of the care component was the fact that the claimant's parents bake or make most meals including items such as bread in order to make them more palatable for him. It is apparent that baking and cooking are not regarded as "attention" within the meaning that is ascribed to that word in the context of the statutory conditions. It was said by Butler-Sloss LJ in the case of Cockburn v The Chief Adjudication Officer, a decision of the Court of Appeal dated 5 June 1996:-

 

"As O'Connor LJ said, a line has to be drawn somewhere and it is clearly drawn in Packer's case between cooking, shopping and I would add housework such as dusting, cleaning, sweeping and laundry on the one hand and, on the other, close personal attention such as helping to get in and out of bed, eating, drinking, bathing, washing hair, going to the lavatory. The latter, non-exhaustive list of duties, following the line of authority established over 15 years, do fall within attention .... in connection with bodily functions. The former type of duties do not. To find otherwise would be not to recognise the restricted and precise meaning of the phrase 'bodily functions' nor the high degree of physical intimacy between the giver and receiver of attention required by Lord Bridge in Re Woodling".

 

I do not think that the preparation of special food stuffs can bring the baking and cooking of such within the meaning of attention. I am therefore satisfied that having identified which I regard to be the wrong impairment of bodily functions and having made an award based partly on factors which do not constitute attention, the tribunal erred in law and their decision must be set aside.

 

16. The case now goes before a freshly constituted tribunal and it will be for them to make findings in respect of the four questions posed by Lord Woolf in his speech, make findings in respect of the answers and to relate these findings to section 72(6) of the Act which involves the comparison with the normal requirements of persons of the claimant's age. They will require to look at the question as to whether the claimant satisfies the conditions for the component over the whole period from the date of the claim to the date of the hearing.

 

17. It is I think fairly clear what the serious disablement is and I do not anticipate the tribunal having any difficulty in relation to identifying that. Equally standing what is said in R(A) 1/87 they should have no difficulty in identifying the bodily function which it impairs.

 

18. The difficult question for them is going to be the third question namely whether the claimant reasonably requires attention in relation to the bodily functions impaired. That also involves the subsidiary question what attention consists of. It is important that the tribunal bear in mind that the construction of the relevant words was set out by Mr Commissioner Monroe in CA/60/74, cited with approval by Lord Woolf in his speech in Mallinson. Mr Commissioner Monroe said:-

 

"I consider that the words of the section refer to a person who needs the relevant degree of attention in connection with the performance of his bodily functions and that they are directed primarily to those functions which the fit man normally performs for himself".

 

Lord Woolf in his speech said:-

 

"These words Mr Commissioner Monroe which received such strong endorsement of this House in 1984 are not wide enough to cover "domestic chores".

 

Nonetheless they mean that attention qualifies if it is in connection with the performance of the many functions which the fit man normally performs for himself. It is also to be noted that Lord Woolf adopted with approval what was said by Lord Justice Dunn in [1981] 2 ALL ER 738 at 742 where he said:-

 

"The word "attention" itself indicates something more than person service, something involving care, consideration and vigilance for the person being attended. The very words suggest the service of a close and intimate nature. The phrase "attention ... in connection with ... bodily functions" involves some service involving personal contact carried out in the presence of a disabled person".

 

In that passage Dunn LJ adopts an approach which I would commend subject to one minor caveat and that is that "contact" need not be physical contact: it can be the contact established by the spoken word in the type of situations to which I will refer later.

 

Mallinson was dealing with the situation where the bodily function impaired was sight and it was in relation to that that the concept of non-physical contact was related. This line of authority has been continued in Cockburn as can be seen from the quotation above. It is also to be noted that in that case it was expressly said that anything in R(A) 1/91 and R(A) 1/87 which is contrary to what was said in Cockburn does not represent a correct interpretation of the Statute.

 

19. The difficulty for the claimant in this case is that the authorities does not effectively address his situation. On one view if the attention is related to what a fit man could do for himself then in relation to the claimant if he was an adult there would be nothing to stop him organising his diet in order to cope with the impairment to what are internal bodily functions. However as he is a child it is accepted that there are matters in connection with which adults can do for themselves which children cannot and the question which arises is whether there are requirements in connection with his bodily functions which are in excess of the normal requirements of persons of his age. The fact is that persons of his age who are not impaired in the manner he is do not require the complex dietary requirements and dietary supervision necessary in respect of his impaired bodily functions. What the claimant requires over and above normal requirements of people of his age is one which is related to the avoidance of protein and the taking of supplements. The question is whether these requirements can be regarded as coming within the definition of being attention in connection with his bodily functions. It is difficult to see the requirements (to use a neutral word) of the claimant coming within the ambit of "service of a close and intimate nature" or service involving "personal contact" or the "high degree of physical intimacy" referred to in the authorities, other than perhaps the encouragement and persuasion to take the food supplements. What Mr Neilson described colourfully as "the policing of his plate" is, I think, more in the way of supervision. Following the authority of the House of Lords and the Court of Appeal, which both the Commissioner and the tribunal are bound to do, the selection, preparation and cooking of food and the preparation of supplements, appear to be beyond the line drawn by the Court in respect of what constitutes attention. Thus the tribunal require to approach the case in this way. They also require when considering the question of attention requirements to have regard to the fact that the claimant is getting older. The tribunal if they find that there are any attention requirements then have to pose and make findings in respect of the fourth question asked by Lord Woolf. The supervision requirements do not appear to have been in issue before the original tribunal. It will be open to the claimant to make such submissions in respect of that issue as is thought fit.

 

20. The appeal succeeds in that the decision of the tribunal is set aside. This is done for other reasons and the decision is in effect adverse to the claimant.

 

D.J. May
Commissioner 
 

23 September 1996

