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[ORAL HEARING]
1. My decision is that the decision of the disability appeal tribunal dated 23 February 1996 is erroneous in law and is set aside, The claimant's case is referred to another tribunal fbr reconsideration. 

2. This is an appeal by the claimant with leave on a question of law against the above- mentioned tribunal decision. The appeal was dealt with at an oral hearing held before me at which the claimant, who did not attend, was represented by Mr Stephen Craig, Welfare Rights Officer with Queens Cross Housing Association Ltd. Glasgow. The adjudication officer was represented by Mr Neilson acting in Scotland on belnlf of the Department of Social Security. 

3. The claimant was born on 30 June 1930. According to the findings of the disability appeal tribunal the claimant suffers from osteoporosis and osteo-arthritis, episodic depression and poor urinary continence. She broke her left arm in 1990 and her right in 1991. She has had prolapse and bladder operations in 1985 and 1986. She claimed disability living allowance in 1992 and an adjudication officer awarded the highest rate of the care component of the ailowance from 9 November 1992 for life. On 13 June 1994 the claimant requested a review of her award with a view to the addition of the mobility component of the allowanct An adjudication officer obtained additional medical evidence dealing both with the question of the claimant's mobility needs and her care needs. Thereafter the adjudication officer reviewed the existing disability living allowance award and revised it to the effect of terminating the life award of the highest rate of the care component and substituting an award of the lowest rate from and including 20 November 1994. He further refused to award the mobility component at either rate. That decision was adhered on an "on any ground " review and the claimant appealed to a disability appeal tribunal. 

4. Section 32(4) of the Social Security Administration Act 1992 contains the following provisions:

"(4) Where a person has been awarded a component for life, on a review under section 30 above the adjudication officer shall not consider the question of his entitlement to that component or the rate of that component or the period for which it has been awarded unless - 

(a) the person awarded the component expressly applies for the consideration of that question; or 
(b) information is available to the adjudciation officer which gives him reasonable grounds for believing that entitlement to the component, or entitlement to it at the rate awarded or for that period, ought not to continue." (My emphasis) 

5. Before the appeal tribunal it was argued on the claimant's behalf that the adjudication officer had contravened the provisions of section 32(4). It was clear (and this has not been disputed) that in revising the claimant's life award of the care component of the allowance the adjudication officer had relied chiefly on the additional medical evidence obtained by him after the request for review was received. As that information. had not been available when the question of review came before the adjudication officer it was argued that it had been obtained in contravention of section 32(4) and the adjudication officer's decision upon the care component was therefore invalid. His refusal to award a mobility component was also challenged. 

6. The tribunal unanimously disallowed the claimant's appeal. They held that the adjudication officer was entitled to review and revise the prior award of the highest rate of the care component from 20 November 1994 and that the claimant was entitled to the care component at the lowest rate from that date for life. They also upheld the adjudication officer's refusal of the mobility component at either rate. In reaching their decision on the point arising under section 32(4) the tribunal were unclear whether the medical evidence in question had been obtained deliberately or not but proceeded on the basis of a presumption that it had been deliberately obtained. The tribunal nevertheless concluded that the degree of protection intended for life awards under section 32(4)(b) was not so restrictive as to preclude the adjudication officer from having regard to the evidence obtained by him. 

7. Conducting the claimant's appeal before me Mr Craig repeated the attack upon the adjudication officer's actings and maintained that the tribunal had erred in upholding the adjudication officer's decision upon the care component of the allowance. In his submission the adjudication officer was not entitled to obtain and have regard to evidence bearing on the life award of the care component and his decision should have been held to be invalid. life did not challenge the tribunal's conclusions which were adverse to any entitlement by the claimant to either component of the mobility allowance. Two further related points arising from the tribunal hearing were taken in the claimant's appeal. These were that certain events had occurred at the hearing and that these had not been mentioned in the record of proceedings. It was complained that when the tribunal were dealing with the merits of the case the medical member of the tribunal asked the claimant several leading questions. Alter being told by the Chainnan not to do so an altercation developed at the conclusion of which the medical member had indicated that he had no further questions and he took no further active part in the hearing. It was maintained that this scene and the effect upon the claimant constituted a breach of the rules of natural justice and that the tribunal had erred in not recording it in their decision. 

S. Mr Neilson for the adjudication officer maintained that thc adjudication officer had not acted in breach of section 32(4) and that the tribunal, who had carefully considered the matter, had not erred in so deciding. The statutory provision did not wholly prevent reconsideration of a life award and Mr Neilson suggested that an adjudication officer was entitled to seek further evidence before considering and deciding an application for review. Even if he had been wrong to obtain the medical evidence dealing with the claimant's care needs he was entitled to have regard to that evidence once it was available. As regards the claimant's second and third points, Mr Neilson was prepared to consider these upon the basis that something resembling the scene described had occurred. However he maintained that there was insufficient to constitute a breach of the rules of natural justice. He accepted that the failure of the claimant's representative to intervene at the time to seek an adjournment could not be conclusive in the matter but he noted that there was no criticism of the tribunal chairman, and no oppression of the claimant. The precise effect upon the claimant was conjecture but there was no evidence to suggest that she could not properly present her ease. 

9. I deal first with the question arising on section 32(4). There is no doubt that the claim form submitted by the claimant in connection with her request for review in June 1994 was completed solely with rcference to her mobility needs and was entirety blank regarding any care needs. It is also clear that after that review request was received the claimants general practitioner was asked for medical evidence regarding the claimant's condition not only as regards her rriobflity needs on form DLA370(Mob), but also as regards her care needs on form DLA370(Care). The tribunal accordingly appear to have been justified in treating the cast on the basis that the adjudication officer had deliberately, rather than inadvertently, obtained that additional evidence on the claimant's care needs. I am unable to accept Mr Neilson's proposition that in seeking additional evidence the adjudication officer was not considering the review question. It is difficult to see how the desirability of obtaining further medical evidence could be established unless the adjudication officer had begun to "consider" the question of entitlement to that component. I have no doubt that on receipt of the claimant's review application the adjudication officer was entitled to seek further evidence in order to satisfy himself whether a relevant change of circumstances had occurred by way of marked mobility problems. He was not in my judgment entitled deliberately to seck further evidence upon the care component for which a life award was in existence. The situation would be quite different if in the course of seeking additional evidence in relation to the review request he inadvertently obtained important evidence bearing upon the existing component. As the situation was taken to have arisen in this case however the conditions for consideration of the life award of the care component in terms of section 32(4) were not satisfied and accordingly in my judgment the decision of the adjudication officer on the care component was invalid. It follows that the decision of the tribunal upholding that decision was erroneous in law. 

10. So far as the claimant's remaining grounds of appeal are concerned I agree with the written submission of the adjudication officer now concerned with the case regarding the meaning of and test for a breach of the rules of natural justice and I do not repeat the authorities quoted by him. Mr Neilson was content to defend the procedure of the tribunal after broadly accepting the claimant's account of what occurred at the hearing in this case. The altercation between the Chairman and the medical member of the tribunal was unfortunate. However there is no doubt that the Chairman is charged with the control of such proceedings in terms of regulation 2(l)(a) of the Social Security (Adjudication) Regulations 1995. The tribunal chairman in the present case was entirely correct to point out to the medical member that he should not put questions to the claimant in a leading form. Indeed it was conceded by the claimant's representative that having regard to the doctor's attitude, the Chairman's action was helpful. Unfortunately instead of accepting the Chairman's advice with good grace the medical member appears to have allowed himself to react in an extreme way so as to generate a heated exchange. This was clearly regrettable but the question is whether it amounted to or caused a breach of natural justice. 

11. The absence of a record by the Chairman is unsurprising. Had the situation reached been such that the Chairman concluded that an adjournment was necessary or had such an adjournment being asked for there would have had to be a record made, particularly if the adjournment was not just for a short time on the day in question but was an indefinite adjournment of the tribunal's hearing. The record of proceedings shows that the claimant did give appreciable direct evidence to the tribunal and must have continued to do so in answer to non-leading questions after this unfortunate incident. The record of the proceedings furthermore does not support any contention that a material inhibition was placed on the inquisitorial function of the tribunal such as might have resulted in a breach of the rules of natural justice. Indeed so far as the subsequent proceedings are concerned, despite the unfortunate atmosphere created by the altercation which would inevitably cause some discomfort to the claimant, she clearly succeeded in giving her evidence on the matters raised thereafter. 

12. My conclusion upon the claimant's second arid third grounds of appeal accordingly is that 1 would not have been able to sustain these as establishing a breach of the rules of natural justice. However in view of my conclusion upon the claimant's first ground of appeal it follows that the decision of the tribunal must be set aside as erroneous in law. The question then is as to the proper disposal of this case. In particular the question arises whether the tribunal whose decision was under appeal, or any future tribunal would be entitled, having held the adjudication officer's decision on the care component invalid under section 32(4) to give consideration at their own hand to the care component under section 33(6) of the Administration Act. That sub-section broad]y mirrors section 32(4) and provides as follows:

"(6) The iribunal shall not consider - 

(a) a person's entitlement to a component which has been awarded for life; or
(b) the rate of a. component so awarded; or 
(c) the period for which a component has been so awarded, 

unless - 

(i) the appeal expressly raises that question; or 
(ii) information is available to the tribunal which gives it reasonable grounds for believing that entitlement to the component, or entitlement to it at the rate awarded or for that period, ought not to continue."

13. In my judgment a tribunal would have jurisdiction to consider the matter as part of the appeal proceedings. The adjudication officer had made a decision (a) refusing the review request on the mobility component of the allowance and (b) revising the award of the care component. The claimant had appealed against both parts of thc adjudication officer's decision. The tribunal accordingly had a live appeal against the refusal to revise the award to add the mobility component. Although the adjudication officer's decision under section 32(4) was invalid and would require to be held to be so, nevertheless the tribunal would then have evidence "available" which they might regard as affording reasonable grounds for believing that the life award or entitlement to it at the rate awarded, or for that period, ought not to continue. They would however have to do so afresh if that was held to be appropriate on a consideration of all of the evidence, then available, including that of the claimant and, if making a change, decide from what date such a change ought to be operative. 

14. As that possibility would in my judgment be open under section 33(6) it is appropriate that this case be referred to another tribunal for reconsideration. The new tribunal will of course require to reconsider the claimant's appeal against the refusal of the mobility component as well as having regard to the possible exercise of the power under section 33(6). 

15. The appeal of the claimant is allowed to the extent indicated above. 

Signed

J G Mitchell
Commissioner 
2 December 1997 
