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1. I allow the claimant's appeal against the decision of the Derby disability appeal tribunal dated 23 June 1995. That decision is erroneous in point of law and I set it aside. I refer the case to a differently constituted tribunal for determination. Consideration should be given to reinstating payment of the mobility component of disability living allowance before the matter comes before the new tribunal. 

2. On 3 February 1989 the claimant was awarded mobility allowance for life. On 6 April 1992 that award was converted to an award of the higher rate of mobility component of disability living allowance by virtue of regulation 8 of the Social Security (IntroductiOn of Disability Living Allowance) Regulations 1991. Meanwhile, on 3 February 1992, the claimant applied for the care component of disability living allowance. That claim was unsuccessful and a request for a review was equally unsuccessful. There was no appeal. On 21 September 1994 the claimant made what was properly treated as an application for review of the award of disability living allowance in which the claimant sought the care component. The existing award was reviewed but not revised. I think the adjudication officer may have misworded his or her decision because the award existed by reason of the decision of 3 February 1989 and not the decision of 30 March 1993. However nothing turns on that point. A further request for review was also unsuccessful and this time the claimant appealed to a tribunal who heard his appeal on 23 June 1995. The tribunal chairman recorded evidence from the claimant and submissions from his representative. The record of the tribunal's decision is as follows: - 

"Findings of tribunal on questions of fact material to decision. 

Claimant has suffered from osteoarthritis, particularly in left knee since 1991. On 19.3.92 he had left knee joint replaced and he can now walk 150 yards before he needs to rest. 

He also has long-standing injury to left hand which renders 2 fingers immobile and without feeling. 

Full text of unanimous decision on the Appeal 
That the appeal be dismissed. The claimant is not entitled to any component of Disability Living Allowance. The Tribunal finds that the claimant's condition is such that the conditions for the award of Mobility Allowance or component no longer apply and this aspect of the case is referred back to the Adjudication Officer for consideration. 

Reasons for decision 
The Tribunal is satisfied that although the original award of Mobility Allowance was correct, the claimant has made a good recovery from subsequent surgery and can now walk up to 150 yards without severe discomfort. He can, therefore, no longer be regarded as virtually unable to walk. 

Although the injury to his left hand means that the claimant is very slow in some of his activities, the Tribunal is satisfied that his needs are not such as to qualify him for any care component. " 

The result was that the claimant not only failed to obtain the care component of disability living allowance but also lost the mobility component he already had. He now appeals against the tribunal's decision with the leave of the tribunal chairman. 

3. I agree with the adjudication officer's submission that the claimant's grounds of appeal disclose no arguable error of law on the part of the tribunal, but I also agree with the adjudication officer that the tribunal's decision is erroneous in point of law for want of compliance with the duty imposed on the chairman by what was then regulation 26E(5) (b) of the Social Security (Adjudication) Regulations 1986 to include in the tribunal's record of decision "a statement of the reasons for the decision, including findings on all questions of fact material to the decision . Such reasons should be sufficient to show that the case has been approached correctly. 

4. So far as the care component is concerned, the tribunal have not given any reasons for rejecting the arguments advanced on the claimant's behalf at the hearing or in the written submission made by his representative or the other documents before the tribunal. In particular, the tribunal failed to mention at all the argument that the claimant required continual supervision in order to avoid substantial danger due to his liability to fall or the argument that he was unable to prepare a cooked main meal for himself. The evidence was not such that the claimant was bound to succeed on any of his contentions but they were arguable and the tribunal were not entitled to ignore them altogether. 

5. So far as the mobility component is concerned, there is no indication that the tribunal had in mind section 33(6) of the Social Security (Administration) Act 1992 which provides:- 

(6) The tribunal shall not consider - 

(a) a person's entitlement to a component which has been awarded for life; or 
(b) the date of a component so awarded; or 
(c) the period for which a component has been so awarded, 

unless - 

(i) the appeal expressly raises that question; or 
(ii) information is available to the tribunal which gives it reasonable grounds for believing that entitlement to the component, or entitlement to it at the rate awarded or for that period, ought not to continue."

As the last reviewing adjudication officer had specifically stated:- "In reaching this decision I have not considered the entitlement to, or the rate of payment of, the other component which has already been awarded and is not disputed in the application for review , the claimant was perfectly entitled to believe that mobility component was not an issue on the appeal. The tribunal were equally entitled to bring it into issue if satisfied that the condition mentioned in section 33 (6) (ii) was satisfied, but they were not entitled to do so without giving the claimant's representative the opportunity of making submissions on the point. The adjudication officer observes that there is nothing in the tribunal chairman's note of evidence and submissions to suggest that such submissions were invited from the claimant's representative. If they were invited, the tribunal chairman has failed to record the tribunal's reasons for rejecting them. 

6. The decision in respect of the mobilj.ty component is further flawed. In box 3 of their record of decision, the chairman has stated that "the case is referred back to the adjudication officer for consideration ". However, if the tribunal were prepared to make a firm finding that the claimant was not virtually unable to walk, the question of entitlement to the mobility component was one for them. If they found that the claimant was not virtually unable to walk, they ought to have considered the other grounds upon which a claimant might qualify for the mobility component, including in particular the lowest rate. Even their decision that the claimant was virtually unable to walk-was clearly inadequately based. Regulation 12(1) (a) (ii) of the Social Security (Disability Living Allowance) Regulations 1991 requires consideration not only of the distance a person can walk without severe discomfort but also the speed at which, the length of time for which and the manner in which he can make progress on foot. The mere fact that the claimant could, in their view, walk 150 yards without severe discomfort was not an adequate ground for finding regulation 12(1) (a) (ii) was no longer satisfied. It is particularly important that clear reasons should be given for a decision to remove existing entitlement when section 33(6) of the 1992 Act is obviously intended to have the effect that the life award of a component disability living allowance should be revised only_in clear cases. The tribunal further erred in failing to state the date from which they considered the award should be revised and failing to comply with the duty imposed by section 71(2) of the 1992 Act to determine whether any overpayment that had been made was recoverable. 

7. The facts of the present case are not clear enough for me to give a final decision as to the claimant's entitlement to disability living allowance on the material before me. I therefore refer the case to another tribunal who will be better qualified to determine issues of fact than I. They may be assisted by the helpful summary of the evidence and issues provided by the adjudication officer now concerned with the case in the submission dated 15 February 1996. I also draw their attention to the fact that the claimant reached the age of 65 on 16 June 1994, which may be relevant. 

8. I also note that in his observations on the current appeal dated 27 March 1996, the claimant states:

"I first applied for attendance allowance in 1988 and, if successful in my appeal, I wish that any award should be backdated."

By virtue of section 76(1) of the Social Security Contributions and Benefits Act 1992, a claim cannot be backdated. On the other hand, that observation might be taken as an application for review of a decision given in 1988. It will be a matter for the tribunal to consider whether they can deal with such an application by virtue of section 36(1) of the Social Security Administration Act 1992. However, I have doubts whether any such application for a review could achieve any effective success for the claimant in view of the narrow terms of regulation 57 of the Social Security (Adjudication) Regulations 1995 and of regulation 59(1) (e) (iii) and (5) (c) which have the effect that a review decision can usually be effective only from a date three months before the date of the application for review. 

9. Finally, I direct the adjudication officer at the Disability Living Allowance Unit to make a further submission to the tribunal within 42 days of the date of this decision, stating whether the adjudication officer submits that there is a serious question as to the claimant's entitlement to the mobility component of disability living allowance. If the adjudication officer is of the view that there is such a serious question, he or she should set out the grounds upon which it is contended the existing award might be revised. If the adjudication officer is not of the view that there is such a serious question, there is no reason that I can see why further payments (including payments of arrears) should not be made under the existing award before the hearing by the new tribunal. It appears that the claimant obtained a car under the Motability scheme on the strength of his previous award and the suspension of payments has resulted in him getting into debt. 
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M Rowland
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