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[ORAL HEARING]
1. This appeal by the adjudication officer is allowed, as in my judgment the tribunal's decision on 3 June 1997 awarding the higher rate mobility component of disability living allowance to a child with attention deficit hyperactivity disorder (ADHD) was erroneous in point of law. I set it aside, and as I have had the benefit of full oral and written submissions and further expert medical evidence on the nature of this particular condition I am satisfied it is expedient to make my own findings and substitute the decision I consider appropriate. This is that the claimant has not been shown to meet the statutory conditions for higher rate mobility component under s. 73 Social Security Contributions and Benefits Act 1992 and accordingly the adjudication officer's award of the highest rate care component, but only the lower rate of mobility component, for the period from 23 May 1996 to 22 May 1999 (inclusive) was correct and is confirmed. 

2. I held an oral hearing of the appeal at which Jeremy Heath of the solicitor's office, Department of Social Security, appeared for the adjudication officer and the claimant, who is a boy now aged 7, was represented by his father. In addition to the expert medical evidence before the tribunal and the written and oral arguments of the parties I have been provided since the hearing with further expert medical evidence and comments from both sides on the nature of ADHD and its effect on this particular claimant. I should like to record my thanks for the help I have been given by all the submissions and expert evidence on both sides. 

3. I should also make it clear that my conclusion is based on the strictly limited wording of the statutory conditions for this particular benefit. It does not in any way call in question the genuineness of ADHD as a serious medical condition, or the difficulties suffered by this young claimant, or the quite exceptional amounts of support and effort these have no doubt involved, from his parents and others concerned with his care.

4. There is no doubt that for most if not all of his life the claimant ("Michael") has suffered from behavioural problems (in particular hyperactive, unpredictable or destructive behaviour) as well as from asthma.. The award of the highest rate care component (rightly made, in my view, on the evidence provided) and of the lower rate mobility component shows that he has been accepted on these grounds as severely mentally disabled and as requiring substantially more care and supervision than an average child: see pages 55-56. The consultant psychiatrist's report on page 66 sums him up by saying "This child is extremely hard work", and no doubt at times his parents will have thought this an understatement. The specific diagnosis recorded in that report, of "Attention Deficit Hyperactivity Disorder, quite severe for his age" (page 65), is accepted for the purposes of these proceedings. So is the assessment on the same page that he exhibits "extremely destructive behaviour".

5. The issue before the tribunal was whether this condition qualified Michael for the higher rate mobility component under s. 73 of the Contributions and Benefits Act. He has no physical disablement that prevents him walking and the tribunal therefore had to consider whether he met the three special conditions in s.73(3) of (a) being severely mentally impaired; (b) displaying severe behavioural problems; and (c) satisfying both the conditions in s. 72(1)(b) and (c) for day and night care (which last is accepted).

6. For this decision I need only be concerned with condition (a) and the special meaning of "severe mental impairment" applied for this purpose by reg 12(5) Disability Living Allowance Regulations 1991 SI No 2890, that a person falls within s. 73(3)(a) 

"if he suffers from a state of arrested development or incomplete physical development of the brain, which results in severe impairment of intelligence and social functioning."

If that is not the case, there can be no entitlement under s. 73(3).

7. The specific medical evidence before the tribunal relevant to this question was:

(1) a hospital assessment report dated 23 February 1996 at pages 47-49 saying that although Michael had hyperactivity and behavioural and developmental difficulties, it was not thought there was a severe mental handicap; 

(2) a departmental doctor's opinion dated 11 March 1996 on page 50 saying that Michael did not suffer from severe learning difficulties (meaning by necessary implication that he was not "severely mentally impaired" as defined); and 

(3) the consultant psychiatrist's report of 16 September 1996 at page 64 giving a clear negative answer to the specific question "In your opinion does the patient have a severe learning disability? For example - suffering from a state of arrested development or incomplete physical development of the brain." 

There was no positive evidence of his suffering from arrested or incomplete physical development of the brain. Nor was there any evidence that his intelligence was impaired, though it did show that lack of concentration had affected his learning and development.

8. In their decision of 3 June 1997 at pages 75-79 the tribunal nevertheless decided that all the conditions in s. 73(3) were met so as to give entitlement to the higher rate mobility component. The two particular reasons they gave were that a medical article produced to them on behalf of the claimant had described ADHD as a "form of brain dysfunction" which could be attributed to an imbalance of the chemicals the brain normally manufactures for itself (page 70); and that a letter dated 2 June 1997 addressed "To whom it may concern" from the consultant psychiatrist who had given the previous report on him had ended by saying "I would endorse his application for the higher level of disability payment" (page 69). 

9. In my judgment the adjudication officer's written submission at pages 84-87, and Mr Heath in his oral argument before me, were right to contend that the tribunal misdirected themselves in holding the test of "severe mental impairment" to have been met in this case despite the lack of any specific medical evidence to support it. I accept their submission that it was not justified or reasonable to read the final general sentence of the letter "to whom it may concern" on page 69 as a reversal of the consultant's previous express answer to the specific medical question on the nature of the claimant's condition, as the third paragraph of the tribunal's reasons on page 78 shows they did; or as evidence of severe mental impairment that overrode all the other medical evidence. 

10. In addition, they misdirected themselves in my judgment in treating the reference in the article on page 70 to ADHD being "a form of brain dysfunction" as being the same thing as the very limited kinds of brain condition specified in reg 12(5), again without any medical evidence to support it. And as Michael's father himself pointed out at the hearing before me, their assumption that his son's condition involves "severe impairment of intelligence" was also unsupported by evidence. (He told me that in fact Michael had not been tested as this would involve taking him off medication, but studies had shown many children with ADHD had normal intelligence test results, so that impaired intelligence could not be assumed to be inherent in the condition.)

11. For those reasons I am satisfied that the tribunal misdirected themselves, and their decision must be set aside as erroneous in law.

12. To assist me in determining how the case should be dealt with if the tribunal decision had to be set aside I was supplied after the hearing with two further expert medical reports directed to the two questions of (1) whether ADHD of the type and severity suffered by the claimant in this case is, or demonstrates, "a state of arrested development or incomplete physical development of the brain", and if so (2) whether that "results in severe impairment of intelligence and social functioning". 

13. The first, submitted on behalf of the adjudication officer, was from Dr Ian McKinlay BSc MB ChB DCH FRCP FRCPCH, the Senior Lecturer in Child Health at the University of Manchester and former Consultant Paediatric Neurologist to the Manchester Children's Hospital. Dr McKinlay (who also gave evidence to assist the Commissioner in case CDLA 1678/97 on similar questions related to autism) is the co-editor or author of many books and articles on developmental paediatrics and neurodevelopmental disability, and a member and Deputy Chairman of the Disability Living Allowance Advisory Board. The second, submitted on behalf of the claimant, was from Dr G A Redding MA MB BChir DCH DPM MRCPsych, Consultant Child and Family Psychiatrist and formerly consultant psychiatrist to the Cornwall Healthcare Trust. Dr Redding is the consultant child psychiatrist who diagnosed Michael's condition and gave the previous reports on him, and under whose care he was for two years until August 1998. 

14. I have as I say derived considerable assistance from both of these reports. Dr McKinlay's is the more comprehensive on the general nature of the condition and the difficulties of diagnosis, while Dr Redding's is more closely related to the actual diagnosis and treatment of this particular case. As I read them, they do not disagree with one another in any way that affects the questions on this appeal.

15. Dr McKinlay's report at pages 110-131 explains the diagnostic criteria for "Attention Deficit Hyperactivity Disorder" in the 4th (1994) edition of the American Psychiatric Association's Diagnostic and Statistical Manual of Mental Disorders (DSM-IV) and also in the World Health Organisation's International Classification of Diseases 1996 (ICD-10) for hyperkinetic disorder which is stated to include ADHD. I do not need to rehearse these beyond pointing out that under both systems the diagnosis is only applied if a number of very specific observed conditions are met, taking the case far beyond the kind of hyperactive or disruptive conduct most children exhibit from time to time. Dr McKinlay makes the point that in certain studies carried out in the past the ICD criteria were shown to be stricter (though I note that the DSM criteria for ADHD have been tightened in the 4th edition: DSM-IV Appendix D), but the exact differences do not matter for the present purpose. I am satisfied that Dr Redding based the actual diagnosis in this case in 1996 on DSM-IV. Under that system, ADHD is listed as an Axis I clinical disorder, clearly differentiated not only from conduct disorders but also from Axis II Mental Retardation and from learning and developmental disorders also diagnosed in childhood, of which autism is an example. Impairment of intelligence is not among the criteria for ADHD (unlike mental retardation, where it is the main basis for a diagnosis).

16. As to what gives rise to the condition Dr McKinlay refers to work by Professor Barkley published in the United States in 1998, citing the results of some (still comparatively small) studies that suggest a correlation with abnormalities or malfunction in certain areas of the prefrontal cortex and basal ganglia. These are thought to be the parts concerned with regulating an individual's behaviour, and there is also some basis for supposing that the problem may be associated with some genetic abnormality. However Dr McKinlay comments that there is no consistent imaging abnormality in ADHD children, and most show no scan abnormalities: knowledge of the specific aetiology is lacking at present and the assertion that it is a form of brain dysfunction is unproven. He quotes Professor Barkley's own assessment that "No one knows the direct and immediate causes of the difficulties experienced by children with ADHD, although advances in neurological imaging techniques and genetics promise to clarify this issue over the next five years", and adds his own conclusion that 

"The biological basis for overactivity, hyperactivity, attention [deficit] or hyperkinesis is not known. It is not possible to verify a physical brain disorder due to arrested development or incomplete development of the brain" (page 118).

17. Dr Redding's report at page 137 makes no direct challenge to the conclusion in that final sentence, though she is prepared to state her own understanding of what gives rise to the condition in Michael's case more firmly:

"My understanding ... is that this is recorded as a brain disorder of the Dopamine system of transmitters. Effectively the frontal lobe, which normally executes control of the brain, under-functions. This is caused by a genetic predisposition and some trigger phenomenon such as excess alcohol during the pregnancy and other social factors, such as poor attachment and bonding. ... I believe that Michael has suffered from a brain disorder of this type, that is corrected by Ritalin."

(I interpose that Ritalin is a drug of the amphetamine type widely used in treating ADHD which has in fact been successful in moderating Michael's symptoms, so indirectly confirming the diagnosis: and also that the evidence before me contains no indication whatever that the condition in his case was in fact triggered to any extent by alcohol, which I take Dr Redding merely to be using as an example.)

18. On this evidence it is in my judgment impossible to say that Michael has been shown to be suffering from a state of arrested development or incomplete physical development of the brain, within the meaning of reg. 12(5) cited above as explained by the Commissioner in case CDLA 156/94. This is because it is not possible in the present state of medical knowledge to attribute the condition to one of those two states or to identify Michael as suffering from either of them: unlike a child with a condition such as autism which the Commissioner was able to accept as a "disorder of brain development" in case CDLA 1678/97. It may become possible to make such an attribution for ADHD in the future, with the advances in scanning techniques and genetic knowledge for which Professor Barkley hopes: but it is not so now. 

19. Dr Redding's report, and the previous medical article submitted to the tribunal referring to a "brain dysfunction", do not in my judgment provide evidence for any different conclusion. It is plain from the medical evidence that a dysfunction of the type identified (an under-secretion or imbalance of minute amounts of chemical in the brain, so that the parts or connections it normally controls fail to function normally and the individual's behaviour is affected) is not the same thing as, and does not necessarily involve, arrested or incomplete development of the brain itself. A mood disorder for example may involve an imbalance or under-function of this type but that does not mean the individual affected is suffering from arrested development. 

20. For those reasons I accept the supplemental submission of Mr Heath on behalf of the adjudication officer at pages 108-9 that it is not shown, on a balance of probability, that the condition of ADHD suffered by this claimant constitutes a state of arrested development or incomplete physical development of the brain within the meaning of reg 12(5) of the Disability Living Allowance Regulations 1991. For the sake of completeness I add that it has not been shown to have resulted in impairment of his intelligence (by any reasonable measure) either. My decision is as stated in paragraph 1.

 

Signed

P L Howell
Commissioner 
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