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1. For the reasons given below the decision of the disability appeal tribunal given on 7 March 1995 was not in my judgment erroneous in point of law, and this appeal must therefore be dismissed even though it is supported by the adjudication officer. 

2. The claimant is a lady now aged 38 who has developed continuing problems in her back following a road accident in which she was involved in 1990. Immediately after the accident, in which she was shunted backwards into another car, it appears that she did not experience any very grave symptoms; but following some physiotherapy she had in 1993 she has experienced continuing back pain and difficulty in walking with her right leg, of the kind that would normally be expected to go with a lumbar disc lesion. 

3. However the numerous doctors she has seen since then, including orthopaedic and neurological consultants as well as her own GPs, have been unable to give her a clear diagnosis or explanation of the cause of the pain and other difficulties reported by her. Although the doctors are not of course saying that no cause exists for the pain, there are some suggestions in the reports that psychological factors may be at work. The consultant orthopaedic surgeon who originally thought she might have lumbar disc trouble recommended that she should start taking an anti-depressant (pages T72-73); and the consultant neurologist who saw her on 10 October 1994 (and found the MRI scan results of her lumbar and cervical spine to show no evidence of any significant disc problem or any other condition such as multiple sclerosis which might explain her symptoms) noted twice that her case and prognosis were made more difficult medically because she still had a compensation claim going forward as a result of the accident. 

4. In summary therefore the clear medical picture with which the tribunal was presented at the effective hearing of the case on 7 March 1995, after an earlier tribunal on 17 August 1994 had stood the case over for further neurological evidence to be obtained in the light of what the claimant then told them about her symptoms, was that there was no clearly identifiable medical cause for the difficulties reported by the claimant. However it was equally clear that she had been consistently reporting quite severe pain and difficulties over a long period of time, and did of course herself feel considerably disabled by them. At the hearing on 7 March 1995, the claimant was asking through her representative for the tribunal to consider both the mobility and care components of the disability living allowance, and it was submitted on her behalf that a case was made out for the higher rate of mobility component and at least the lowest rate of care component: although as the Chairman's note records on page T88, it was agreed that the medical evidence "did not provide strong support" for the proposition that there was severe physical disablement to justify the higher rate of the mobility component. 

5. The claimant herself gave evidence about the continuous pain she experiences and her difficulties with walking and the business of everyday living such as cooking. The tribunal recorded findings that the claimant has a history of back pain, but there was no clear diagnosis of any physical condition sufficiently serious to account for the symptoms described. They found that she walked slowly with a right sided limp, and said that she received, but in their view could not be found reasonably to require, constant attention in connection with bodily functions. 

6. The tribunal is the body entrusted by Parliament with determining all questions of fact and degree relating to the medical conditions that have to be satisfied before a person can qualify for disability living allowance, and they had all the evidence before them including the oral evidence of the claimant herself and the benefit of seeing and hearing her at the hearing. The findings of fact I have just mentioned appear to me entirely justified having regard to the history of the case and the evidence as it stood at the date of the hearing.7. The tribunal then gave their decision that the appeal failed and the claimant was not entitled to either component of disability living allowance, stating their reasons as follows:- 

"There is a fundamental condition of entitlement to either component of disability living allowance that the claimant should be "severely disabled". In the case of the higher rate mobility component the severe disability must be physical, but in the case of the lower rate and the care component it may be either physical or psychological. In this case we were unable to find that [the claimant] is severely disabled either psychologically or physically. In particular there is no confirmation of severe disablement on any medical evidence before us, all of which tends to point the other way. We have considered whether the disabilities described to us by [the claimant] could come from psychological disablement, but again there is no corroborative evidence for such a conclusion, and the finding of such a disablement would have to depend entirely on [the claimant's] evidence. We have not been able fully to accept her evidence, and consider that there is an element of exaggeration." 

8. That seems to me to contain an entirely fair paraphrase of the relevant law and summary of the real issues raised by the case before the tribunal, and although of course it does not exactly set out the words of the statutory tests under ss. 73 and 73 Social Security Contributions and Benefits Act 1992, I can see nothing wrong with it in law; or anything to indicate that the tribunal had in mind other than the correct statutory test under those two sections as amplified by reg 12 Social Security (Disability Living Allowance) Regulations 1991 SI No 2890, dealing with the walking condition for the mobility component. 

9. In particular, I see nothing wrong in the tribunal having referred to "severe disablement" as a necessary condition for either component of the benefit even though the words "severely disabled" appear only in s. 72(1) dealing with the three levels of care component and s. 73(1)(d) dealing with the lower rate of mobility component. It seems to me quite obvious that the requirement in s. 73(1)(a) that a claimant to qualify for higher rate mobility component must be "suffering from physical disablement such that he is either unable to walk or virtually unable to do so" requires a degree of actual physical disablement that by any standard must be reckoned severe. 

10. It seems to me equally clear that this tribunal, having heard all the evidence and everything that was said by and on behalf of this claimant, concluded that it had not been established on the balance of probabilities that she was in fact suffering from such a disability. The proposition that she was really depended on her own assessment of her abilities as reported by her to the doctors and in her oral evidence; and the tribunal's decision makes it absolutely clear why they did not feel able to accept that this evidence met the statutory conditions and entitled her to the benefit, in the absence of any medical evidence that she was suffering from a physical condition that prevented her from walking adequately, or managing everyday life for herself, and of any medical corroboration to show that any psychological difficulties she experienced amounted to a mental disablement. 

11. For those reasons, I reject the grounds of appeal put forward on behalf of the claimant that the tribunal addressed its mind to the wrong test when considering the mobility component, or failed to make proper findings of fact or to give adequate reasons for its decision. It seems to me that, as should be apparent from the summary I have given above, the tribunal made adequate findings of fact on all the relevant material issues in the case and their reasons for arriving at the conclusion they did appear clearly from the record of their decision. 

12. I also reject the submissions of the adjudication officer supporting the appeal that the tribunal had erred in law by failing to make and record specific findings of fact on the four factors identified in reg 12 of the disability living allowance regulations as relevant in assessing inability to walk as a result of the claimant's physical condition. Nor do I consider there is any more substance in the adjudication officer's submission that the tribunal had failed to explain why the claimant did not reasonably require constant attention in connection with her bodily functions, or had failed to consider her contentions about her difficulties in cooking a meal, or the evidence she gave about having fallen on two occasions. It seems to me that as I have already said the tribunal correctly identified the real points at issue in the case and gave their findings and reasons on these quite adequately. 

13. The submission that they went wrong in law by failing to make detailed findings on the lists of different points referred to by the adjudication officer in her submission appears to me itself to fall into the error of a too literal-minded checklist approach, without identifying what were the really material points at issue in the case. Such an approach has been criticised by the Commissioners on numerous occasions, for example most recently by the Commissioner in case CDLA 8462/95 (*74/96) with whose remarks I respectfully agree. It is not any error of law to fail to tick off every point on a list, regardless of whether it is relevant or not. 

14. In the present case, although I have carefully considered everything said in the submissions of both sides, I have not been persuaded that there was any error of law in the tribunal's decision or the way they dealt with the case, and this appeal accordingly has to be dismissed. 

PL Howell QC
Commissioner 
5 December 1996 

