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1. My decision is that the decision of the disability appeal tribunal ("DAT") given on 13 April 1994 is erroneous in point of law, and accordingly I set it aside. I direct that the appeal be reheard by a differently constituted tribunal, who will have regard to the matters mentioned below.

2. This is an appeal by the claimant, brought with the leave of a Commissioner, against the decision of the DAT of 13 April 1994. 

3. On 1 May 1992 the claimant applied for disability living allowance, seemingly limiting his claim to the mobility component. On 1 July 1992 the adjudication officer disallowed the claim, the claimant having very scantily completed the mobility section of the claim pack. On 15 December 1992 the claimant applied for a review of the decision of 1 July 1992. As that application was made more than three months after the decision which was subject to review, there was no jurisdiction to review unless section 30(2) of the Social Security Administration Act 1992 was satisfied. This section reads as follows:- 

"Section 30(2) - On an application under this section made after the end of the prescribed period, a decision of an adjudication officer under section 21 above which relates to an attendance allowance or a disability living allowance may be reviewed if - 

(a) the adjudication officer is satisfied that the decision was given in ignorance of, or based on a mistake as to, some material fact; or

 

(b) there has been any relevant change of circumstances since the decision was given; or 

(c) it is anticipated that a relevant change of circumstances will so occur; or 

(d) the decision was erroneous in point of law; or 

(e) the decision was to make an award for a period wholly or partly after the date on which the claim was made or treated as made but subject to a condition being fulfilled and that condition has not been fulfilled, 

but regulations may provide that a decision may not be reviewed on the ground mentioned in paragraph (a) above unless the officer is satisfied as mentioned in that paragraph by fresh evidence." 

In the event, the adjudication officer considered that there were no grounds for review, and as a result refused to review the decision of 1 July 1992. 

4. On 26 May 1993 the above refusal was notified to the claimant. On 12 July 1993 the claimant applied for a further review. As this review was within three months of the notification of the previous decision, a review could be carried out on any ground. The adjudication officer looked at the previous decision again, but still considered that there were no grounds to review the initial decision of 1 July 1992. In due course, the claimant appealed to the tribunal, who in the event upheld the adjudication officer. 

5. The adjudication officer now concerned supports the appeal and contends that there were grounds for review. She submits as follows:- 

"6. .. In the claimant's letter requesting review of the decision, she stated that:- 

'I am in constant pain due to my arthritis in my spine legs and feet and on most days I am unable to walk more than 50 yards I have to stop and rest until the pain lessens if I have to go too far I have to go by taxi .' 

When the initial decision was made, the AO had no information regarding the claimant's walking ability. The claimant had not filled in the section of the claim pack that requested details of how far she could walk without severe discomfort. The claim had been disallowed taking account of the fact that the claimant merely stated that:- 

'I have a lot of pain in my back and in my legs. I find when I stand for too long that's when my legs start to ache sometimes I could be walking OK but 

after a while my foot gives in and I get pain from it also my arms and hands are starting to get a lot of pain.' 

No details regarding the claimant's actual walking ability were given, and it would appear that the adjudication officer decided on the balance of probabilities that the conditions were not satisfied. 

7. In Commissioner's decision R(A) 2/90, the Commissioner held that:- 

' .... in general, to be relevant, for the purpose of section 106(1) a change of circumstances must be such that the board giving the decision on review will need to give those circumstances serious consideration to the extent that they might well affect the board's decision. In my view the new circumstances must not only be in their substance in the area of what is relevant but there must also be sufficiency with regard to quantity .... And it follows that the Commissioner in R(I) 56/54 in the passage to which I have referred formulated and applied too stringent a test; the change of circumstances does not have to produce a different outcome from that of the original decision before it can be said to be relevant.' 

In this case, at review stage, the claimant indicates that she is in constant pain and on most days is unable to walk more than 50 yards. I submit that as the information given on the first claim pack did not indicate a condition of such severity, that her walking would be restricted to less than 50 yards on most days, a relevant change of circumstances may have arisen, in so far as her condition may have deteriorated. 

8. I submit therefore that the grounds for review did exist, and the tribunal erred in law in deciding that the refusal to review decision was correct. I further submit that as grounds for review did exist, the correct action would have been to establish the exact details regarding the claimant's walking ability to decide whether the conditions for mobility component were satisfied." 

I reject those submissions. 

6. It is crucial to appreciate that in section 30(2) the word "reviewed" means "revised". Indeed, wherever the word "review" or "reviewed" appears in the social security legislation it is, normally at any rate, equivalent to "revise" or "revised". I considered this matter at some length in connection with regulation 17(4) of the Social Security (Claims and Payments) Regulations 1987 [S.I. 1987 No.1968] where again the word "reviewed" is used. I said in paragraphs 8 and 9 of R(S) 3/94 as follows:- 

"The words 'review' and 'revise' are nowhere defined in the statutory provisions. In the English language they are interchangeable, but a convenient convention has developed in this legislation of referring to 'review' when a particular matter is to be looked at again, and "revise" when an actual alteration is to be made. The terminology is often useful, but there is nothing sacrosanct about it. Indeed, even under section 104(1) of the Social Security Act 1975 [now section 25(1) of the Social Security Administration Act 1992] the word 'reviewed' appears, but not 'revised' .But manifestly the language of regulation 17(4) contemplates that in appropriate circumstances not only will a decision be 'reviewed' but it will also be 'revised'. 'Review' carries with it in that context the concept of 'revise'. Any other interpretation would lead to the further absurdity that regulation 104 itself can never be resorted to. For an adjudication officer could never determine whether any of the events there stipulated as triggering a review had in fact occurred without first reviewing the matter, something which he was prevented from doing because at that stage he would not know the outcome. 

9. In my judgment, an adjudication officer is at liberty at any time to review an award in the sense of 'look at it again' .He needs statutory authority only when he wishes to 'revise' it, in the sense of altering it. Accordingly, where an adjudication officer thinks that a claimant, who is in receipt of invalidity benefit, is no longer incapable of work he is at liberty to look at the matter afresh, and if the claimant no longer satisfies the requirements for entitlement, he is under a duty to 'review' the award, in the sense of revising or changing it." 

7. In the present instance, I am concerned with section 30(2) of the Social Security Administration Act, and not the various statutory provisions referred to in R(S) 3/94, but nothing turns on the point. In particular, the terminology is in all essential respects the same as that of section 25. "Reviewed" means "revised". The adjudication officer can at any time review an earlier award in the sense of "look at it again". He requires no statutory authority to do this. The only need for statutory authority is to enable an earlier decision to be revised, and this authority is conferred by regulation 30(2), provided the relevant pre-conditions are complied with. If "reviewed" meant "looked at again", it would be impossible for the adjudication officer ever to look afresh at a decision. For how would he know whether he was authorised to carry out this function, without first determining whether any of the events there stipulated as triggering a review had in fact occurred, that is without first carrying out an unauthorised review? 

8. It follows from what has been said above that, if an adjudication officer considers it expedient, he may at any time review a decision, in the sense of look at it again. He requires no statutory authority for that, but his power to revise the decision in question does depend upon such authority. In the present case, the relevant authority is section 30(2), and this can only be invoked if one of the pre-conditions there set out is satisfied. One of the pre-conditions arises where there has been a "relevant change of circumstances". It is important to note that the change of circumstances has to be "relevant". And it can only be "relevant" when such change of circumstances gives rise to an entitlement to the benefit in question. If there is no entitlement, then the change of circumstances was not "relevant". "A relevant change of circumstances postulates that the decision has ceased to be correct" (paragraph 28 of R(I) 56/54). The same principle applies also, of course, where a change of circumstances results in a claimant ceasing to be entitled to a benefit previously awarded. 

9. In the present case, it was incumbent upon the tribunal to decide whether, the adjudication officer having elected to look at the decision of 1 July 1992 afresh, he was at liberty to review, in the sense of revise, that decision in the light of the changed circumstances. They had to decide whether from the relevant date she was now virtually unable to walk. In the event, they found that the claimant did not satisfy this condition, and naturally concluded from this finding that there had been no relevant change of circumstances, with the result that there was no power of review. Accordingly, the approach of the tribunal was basically sound, provided, of course, they correctly concluded that the claimant from the relevant date was not virtually unable to walk. However, on that last point, and that point only, I think the tribunal's decision is open to criticism. 

10. I am not sure from what date the claimant sought a review. Was it from the date of the original claim, namely 1 May 1992, or from the date of the request for review made on 12 July 1993 or from some date in between? But, in any event, the tribunal had to make a finding as to the claimant's walking ability on the relevant date, and as far as I can see the tribunal failed to make any such finding with reference to any date. As regards 1 May 1992 the tribunal merely asserted that the claimant was not either unable or virtually unable to walk, but gave no reasons for their conclusions. However, as at April 1993 the tribunal accepted that the claimant was virtually unable to walk, but again they failed to give any reasons for that conclusion. Further, from September 1993 onwards the tribunal found that the claimant's walking ability "has happily improved though it is not fully returned". They did not explain whether such improvement rendered the claimant no longer virtually unable to walk, and if that was their conclusion, they failed to explain why. 

  

11. Manifestly, the tribunal have failed to give adequate reasons for their decision, and I must necessarily set aside their decision as being erroneous. I direct that the appeal be reheard by a differently constituted tribunal, who will have regard to the guidance given above, and will ensure that they comply fully with regulation 26E(5)(b) of the Adjudication Regulations. 

  

  

(Signed) D.G. Rice

Commissioner
(Date) 14 December 1995

