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1. My decision is that the decision of the disability appeal tribunal ("DAT") given on 2 July 1996 is erroneous in point of law, and accordingly I set it aside. As I consider it expedient to make fresh findings of fact and to give such decision as I think appropriate in the light of them, I further decide that the claimant does not fall within section 73(3)(a) of the Social Security Contributions and Benefits Act 1992, and consequently is not entitled to the mobility component of disability living allowance at the higher rate. 

2. This is an appeal by the claimant, brought with the leave of the tribunal chairman, against the decision of the DAT of 2 July 1996. In view of the complexity of the case I directed an oral hearing. At that hearing, the claimant's appointee was neither present nor represented, whilst the adjudication officer appeared by Mr Jeremy Heath of the Solicitor's Office of the Department of Social Security.

3. The question for determination by the tribunal was whether the claimant was entitled to the mobility component of disability living allowance at the higher rate. In the event, the tribunal, upholding the decision of the adjudication officer, decided that the claimant was not. They considered the matter under section 73(1)(a) of the Social Security Contributions and Benefits Act 1992, and concluded that the claimant was not virtually unable to walk. However, they failed to go on to consider whether the claimant might still succeed by reliance on section 73(3). For a person who falls within that provision is entitled to the mobility component at the higher rate. By reason of their failure to consider this particular provision the tribunal erred in point of law, and I must set aside their decision. However, it is unnecessary for me to remit the matter to a new tribunal for rehearing. For I have had the benefit of expert medical evidence before me, and consider it more convenient if I determine the matter myself, and dispose of the appeal finally. 

4. Section 73(3) provides as follows:- 

"A person falls within this subsection if - 
(a) he is severely mentally impaired; and 
(b) he displays severe behavioural problems; and 
(c) he satisfies both the conditions mentioned in section 72(1)(b) and (c) above. 

It is to be noted that in order to get within the subsection the claimant has to satisfy all of those provisions. In the present case, it is not in dispute that the claimant satisfies (c), so that, if the claimant is to succeed, he has to satisfy only (a) and (b). 

5. What constitutes "severely mentally impaired" is defined in regulation 12(5) of the Social Security (Disability Living Allowance) Regulations 1991 [S.I. 1991 No 2890]. It reads as follows:-

"A person falls within subsection (3)(a) of section 73 of the Act (severely mentally impaired) if he suffers from a state of arrested development or incomplete physical development of the brain, which results in severe impairment of intelligence and social functioning."

Accordingly, in order to satisfy this particular provision, the claimant must suffer from a state of arrested development or incomplete physical development of the brain, and this condition must result in (i) severe impairment of intelligence and (ii) severe impairment of social functioning. I must first consider whether the claimant suffers from a state of arrested development or incomplete physical development of the brain, because, unless he does so, he must necessarily fail without more.

6. I have had the benefit of the expert medical evidence of Dr. Ian McKinley B.Sc (Hons), MB, ChB, DCH, FRCP, FRCPCH, who is presently Senior Lecturer in Child Health at the University of Manchester, the Paediatric Member of DLAAB, the Co-Editor of three text books on childhood neurodevelopmental disabilities including autism, and was previously a consultant paediatric neurologist at the Manchester Children's Hospital. Dr. McKinley handed to me a written report compiled by him on the nature of autism, and in his oral evidence elaborated thereon. He explained to me in some detail the characteristics of autism, that being the condition from which the claimant suffers, and illustrated the ways in which a sufferer reacted to the condition. I do not think it necessary for me to recite the features normally associated with autism, as the parties are only too familiar therewith. What I am concerned with is whether autism stems from a state of arrested or incomplete development of the brain.

7. Dr. McKinley explained that, when infantile autism was first described some 50 years ago, it was postulated that the condition might be psychogenic and related to child-rearing practice. This view had now been rejected, and it was presently accepted that the condition had a physical cause, in that it was a disorder of brain development. The biological cause might be discoverable by investigation. For example it might arise out of a chromisone abnormality, or a genetic disorder or a biochemical disorder. However, sometimes no physical cause could be detected, in which event the condition was described as idiopathic. Nevertheless, although, in a particular case, the condition might be idiopathic, Dr. McKinley explained that there would still be a physical origin connected with development of the brain; there would simply be an inability to identify it. In the light of that evidence, I am satisfied that the claimant does suffer from a state of arrested development or incomplete physical development of the brain within regulation 12(5).

8. I now have to consider whether this condition results in severe impairment of intelligence and social functioning I will deal first with the question of severe impairment of intelligence. In CDLA/8353/1995 I considered what constituted severe mental impairment based on the medical evidence given to me in that case by a Dr. Measey. I concluded as follows:-

"15. Dr. Measey said that, from a medical standpoint, a person could not be said to be suffering from severe impairment of intelligence, unless he was intellectually '3 standard deviations' below the norm. A deviation was 15%. Dr. Measey explained how the system worked. The average IQ is 100. 72% of the population fall within the range 85-115. Those who have an IQ of 85 are one standard deviation below the norm, those with an IQ of 70 are 2 standards below; and those with an IQ of 55 are 3 standards below."

I asked Dr. McKinley whether he agreed with that analysis. He said that he did, and that this was the accepted way of judging mental capacity. 

9. What is the IQ of the claimant? Unfortunately there is no direct evidence on this issue. The evidence closest is that of the hospital consultant Dr. B.W. Knight, who in answer to the question "If this patient's IQ was assessed formally, is it likely to be around 50 or less?" answered "No", adding the qualification "IQ not known". Dr. McKinley explained to me that the intelligence of suffers from autism might vary considerably from one case to another. Out of 10,000 children 94 might be suffering from autism to some degree. Four of them would experience the condition in its severe form, with consequential severe learning difficulties, whilst the other 90 might suffer only moderately or mildly. Those that fell within the latter category would normally have an IQ of between 80 and 90. It follows from these statistics that more than 90% of sufferers from autism have an IQ above 55, and as a result do not have a severe impairment of intelligence. The view of Dr. Knight would appear to suggest that the claimant fell within the majority group of sufferers from autism, and this was the opinion of Dr. McKinley himself after he had studied the file.

10. I find some support for the above conclusion in a report on the claimant's "special educational needs" dated 13 August 1997 (page 130 in the file). This reads as follows:-

"Daniel has a range of learning difficulties, centred around communication skills, social interaction and resistance to change.

He has been diagnosed as autistic.

Daniel's speech has improved greatly. He has developed from using single syllables to complete words and phrases, and occasionally attempts sentences. He uses social acknowledgement often and appropriately, sometimes spontaneously. Pronunciation is also much improved, and Daniel will still repeat and copy to improve his speech. Expression of want is good when offered a choice, but when faced with upsetting situations (such as not being first for some events), Daniel will scream rather than express upset coherently.

Daniel responds well to pictorial communication, particularly in helping him to organise his day using his timetable.

Although Daniel still forms habits and routines they no longer cause the degree of stress which occurred previously. Food consumption is still small but he is not so rigid about accepting a wide variety of food onto his plate. He will apply ritual to many aspects of his life, including many positive examples.

Daniel's relationships with other children are much improved but he can still become aggressive when very upset. 

Concentration on his work is good and he will now accept new tasks without upset. He does like to be separated from the group for one to one work or activities."

I would say in this connection that Dr. McKinley expressed the view that, as an autistic child grew older, he often tended, through learning, to correct the natural defects of his condition. This educational report would seem to indicate that the claimant was improving. In particular, there was nothing there to suggest that the claimant had an IQ below 55. 

11. However, against the somewhat encouraging report cited above, I also have to bear in mind the evidence put in by the claimant's mother. Mr B W Knight, Consultant Child Psychiatrist from the Woodlands Unit - Child & Adolescent Mental Health Service, who, I suppose, is the same consultant as that referred to earlier, writes on 2 February 1998 as follows:-

"I understand that Daniel is attending the Beverly School where he appears to be making slow progress. He can just about count to 10 and he can recognise his name but doesn't know any of the letters, nor could he write it, his vocabulary is extremely limited and all I heard him say clearly was his name .... He is presenting problems with his behaviour and can be a management problem when out ... Overall he would appear to be something more like a 2-3 year old and I am concerned about his lack of progress. We are of the view that he is probably suffering from autism but is due to have an MRI scan and this may put further light on the diagnosis. He clearly has significant learning difficulties."

Moreover Dr. Kailashn Agrawall, Clinical Director, of Children's Services at the Hartlepool and East Durham National Health Service Trust says on 16 February 1998 that:-

"Daniel has been in a special educational facility in a small unit specially designed for children with autism and other communication disorders for almost 3½ years. In spite of this he has made little progress."

12. Although these two reports are somewhat pessimistic, I have to bear in mind that neither of them says that the claimant's IQ is below 55. Moreover, their knowledge of the claimant's educational progress is really second-hand. Accordingly, on balance I am not satisfied that the claimant has an IQ below 55, and accordingly he does not suffer severe impairment of intelligence. In view of this finding, it is unnecessary for me to go on to consider whether or not he suffers severe impairment of social functioning. He fails in any event.

13. For completeness, I should mention that, quite apart from the claimant's not satisfying section 73(3)(a) I am also persuaded that he does not satisfy section 73(3)(b), and this alone would be fatal. What constitutes severe behavioural problems is defined in regulation 12(6) of the Disability Living Allowance Regulations. It reads as follows:-

"12. (6) A person falls within subsection (3)(b) of section 73 of the Act (severe behavioural problems) if he exhibits disruptive behaviour which - 
(a) is extreme, 
(b) regularly requires another person to intervene and physically restrain him in order to prevent him causing physical injury to himself or another, or damage to property, and 
(c) is so unpredictable that he requires another person to be present and watching over him whenever he is awake." 

14. On this aspect of the case, the adjudication officer now concerned has made a helpful submission. He says as follows:-

"11. In respect of regulation 12(6) of the DLA Regs there was clear evidence throughout the papers that the claimant has disruptive behaviour. However, to satisfy the provisions of regulation 12(6) that behaviour must be 'extreme' and regularly require another person to intervene and physically restrain him in order to prevent him causing physical injury to himself or another, or damage to property, and is so unpredictable that he requires another person to be present and watching over him whenever he is awake. I submit that I am unable to find any evidence that the claimant requires physical restraining on a regular basis or any evidence that the claimant may cause injury to himself or others. There is however some evidence that the claimant may be destructive to property (page B26, B30). There is no evidence however that this is on a regular basis. The claimant's hospital consultant (66-67) says that the claimant does not exhibit extremely disruptive behaviour, does not require the intervention of another on a regular basis to restrain him, is not so unpredictable that he requires someone to be awake to observe him whenever he is awake and exhibits 'stereo typical repetitive behaviour'."

15. In my judgment, whether a claimant can satisfy regulation 12(6) is all a matter of degree. There is evidence that the claimant at one stage did himself severe injury. For on 24 June 1996 Dr. M Hodgson said that the claimant "has recently fractured his tibia and fibula, perhaps as a result of his uncontrollable outbursts". Moreover in the letter of 2 February 1998 Dr B W Knight said that the claimant "is unpredictable, kicking people sometimes for no apparent reason". There is also evidence that he may run out into the road without realising the danger from traffic. Against that, however, it must be remembered that all young children have a propensity not to appreciate fully the risks from traffic. Moreover, they all require some degree of supervision. 

16. At the end of the day, it is a matter of degree whether or not a claimant is able to satisfy the stringent conditions of paragraph (6). In the present instance, I am not satisfied that he does so. In particular, I am not convinced as to the regularity of the claimant's bursts of extreme disruptive behaviour. It follows from what has been said above that he fails on this ground also.

17. Accordingly, my decision is as set out in paragraph 1.

 

(Signed)

D G Rice
Commissioner 
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