CDLA/1400/97
Starred 75/98
The Social Security and Child Support Commissioners

SOCIAL SECURITY ADMINISTRATION ACT 1992
SOCIAL SECURITY CONTRIBUTIONS AND BENEFITS ACT 1992
APPEAL FROM A DISABILITY APPEAL TRIBUNAL ON A QUESTION OF LAW
DECISION OF THE SOCIAL SECURITY COMMISSIONER
Claimant : 
Benefit : 
Tribunal : 
Tribunal case no : 
Date of hearing : 

1 I allow the claimant's appeal, which was brought by leave of the Commissioner, from the decision of the Southampton disability appeal tribunal. The decision was that the claimant is not entitled to the higher rate of the mobility component of disability living allowance from 6 September 1996, and that the claimant is not entitled to the care component of disability living allowance. For the reasons given below, the decision is erroneous in law. I therefore set it aside. I refer the appeal to a freshly-constituted tribunal for rehearing. 

2 The claimant claimed disability living allowance with effect from 18 March 1996. The adjudication officer that first considered the claim refused it. He asked for a review. On review, another adjudication officer asked for medical evidence from the claimant's general practitioner. Having seen the evidence, the officer awarded the higher rate of the mobility component from and including 18 March 1996 (the claim date) to 17 March 2000. The officer did not award any care component. The claimant appealed, and asked for "an independent tribunal to look at my claim again". 

3 The tribunal did not award the claimant any rate of care component. Instead, it took away the claimant's entitlement to the higher rate of the mobility component. It did so on the following findings and reasons:

Findings: 

He walks without a stick or other aid. Today, he arrived by car, and walked from where he had parked, 200 yards, without a stop. He says he could walk to Stag Gates from the tribunal room - some 400 yards, with one stop, and (provided he stops) without severe discomfort.

Reasons: 

Tribunal considers on the evidence that notwithstanding the longer time that it takes appellant to make progress on foot, in comparison with a person without his disability, he is not "virtually unable to walk" nor does he require supervision or guidance when walking. He does not, therefore, satisfy the requirements of Section 73 Social Security Contributions and Benefits Act 1992 and cannot qualify for the mobility component of Disability Living Allowance. Tribunal is aware that appellant has been in receipt of this benefit, but considers itself obliged to consider this aspect of the matter regardless - CSDLA/19/94.

4 The claimant appealed from that decision on the ground that the tribunal should not have considered his entitlement to mobility component. It is rightly pointed out that the adjudication officer's submission to the tribunal advised the tribunal that it need not consider the mobility component, and drew attention to section 33(4) of the Social Security Administration Act 1992. 

5 Section 33(4) provides:

Where a person who has been awarded a disability living allowance consisting of one component alleges on an appeal that he is also entitled to the other component, the tribunal need not consider the question of his entitlement to the component which he has already been awarded or the rate of that component.

In the grounds of appeal, the claimant also referred to section 33(6). That deals only with life awards of one component, and is not relevant here.

6 Was the tribunal right in saying that it was obliged to consider the mobility component "regardless" because of decision CSDLA/19/94 (star 68/94)? That decision was one where the adjudication officer conducting the review looked only at one component of disability living allowance, although the claimant had claimed both. The Commissioner held that the tribunal had erred in law in not considering both components, notwithstanding that the decision from which the claimant appealed dealt with one component only. The only reference to section 33(4) is to the fact that the provision "provides for possible exclusion from consideration of parts of the allowance so far as awarded." It therefore does not support the proposition attributed to it by the tribunal in this case.

7 Section 33(4) was considered in more detail by the Commissioner in CSDLA/169/94 (star 19/95). The Commissioner noted that section 33(4) mirrored for tribunals the provision made for adjudication officers in section 32(2), and he stressed that in both cases the key words in the provisions are "need not". His conclusion, after rehearsing the submissions made to him about the effect of section 33(4), was:

15. These considerations persuade me that the question of considering, or not, a component already awarded is indeed dependent upon the exercise of some judicial discretion. That means that it would be requisite that something be shown, whether for or against the claimant, indicative that the review decision had been inadequate or in error. That in turn means that something of some substance on that component must come before the tribunal. A matter only possibly of substance would not do. In such a situation, moreover and in my opinion, the tribunal would require first to give notice of the matter and the basis upon which they were considering investigating that which had been already awarded.

The Commissioner went on to hold that, on the facts of that case, the tribunal did not have anything of substance before it on the component to which section 33(4) applied, and the tribunal was right in not considering the component.

8 The question was also raised in CSDLA/180/94 (reported as R(DLA) 2/97, where each of the above decisions was considered. This was another case where a tribunal dealt only with one component. The Commissioner summarised the decisions so far on the question of looking at both components of DLA in paragraph 8. His summary was: 

1 Disability living allowance is a single benefit with 2 components.

2 Both components should in general be considered and dealt with by disability appeal tribunals.

3 Both components must be considered if there is evidence of substance relevant to both components, unless there is an unappealed award relating to one of the components, in which case the tribunal must have regard to section 33(4) to (6), noting the difference between the discretionary provisions of section 33(4) and (5) and the peremptory provision in section 33(6).

4 In a case coming within section 33(4) but not (6) the tribunal should not deal with the component already awarded unless some evidence of substance rises upon it.

5 If the claim under appeal relates only to one component and there is no award of the other component and no evidence of substance relating to that other component, a tribunal may safely accept, record and proceed upon a restriction of the appeal to the component claimed.

9 In this case, it appears from the tribunal decision and the case papers that there was nothing of substance to raise a doubt about the award of the mobility component before the tribunal heard the appeal. The tribunal heard from the claimant that in getting to the hearing he had walked a distance that raised doubts in the minds of the members of the tribunal about whether he was virtually unable to walk. It is not clear from the record why this was discussed. That could reasonably be said to have raised evidence of substance about the mobility component. The tribunal could therefore have exercised its discretion to have regard to the mobility component as well as the care component under section 33(4).

10 The tribunal did not deal with that discretion properly. As the Commissioner said in CSDLA/169/94 (paragraph 8 above), the tribunal had a discretion under section 33(4) whether it should consider the mobility component. This is to be exercised judicially. In saying that it was obliged to consider the matter regardless, the tribunal erred in law.

11 It is also not clear that the tribunal gave proper notice to the claimant of the doubt about his entitlement to mobility component. I also agree with the Commissioner that notice should have been given that mobility component was being reconsidered, and why. There is nothing in the decision itself to suggest that the tribunal discussed this with the claimant. Unfortunately, there is also no available record of evidence or proceedings, so that cannot show if notice was given. It is therefore not clear whether the claimant was put on notice that his entitlement to the mobility component was being reconsidered. In the absence of any indication that he was given notice, it cannot be assumed to have been given in this case. I must therefore conclude that the tribunal either erred in law in not giving notice, or erred in not dealing with the point in its decision.

12 The appeal is referred to a new tribunal. The tribunal should consider the claimant's appeal with regard to the care component. It may also consider, if it finds it right to do so in the light of section 33(4), entitlement to mobility component. Because of this decision, the claimant is now on notice that mobility component may be in question in the new hearing as well as care component. He may wish to put further evidence or submissions to the new tribunal about entitlement to the mobility component.
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