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1. I allow the adjudication officer's appeal against the decision of the disability appeal tribunal dated 10 November 1995 as that decision is erroneous in law and I set it aside. My decision is that, in relation to the claim made on 29 September 1994, the claimant is not entitled to the mobility component of Disability Living Allowance: Social Security Administration Act 1992, sections 23 and 34: Social Security Contributions and Benefits Act 1992, section 73: Social Security (Disability Living Allowance) Regulations 1991, S.I. 1991, No. 2890, regulation 12.

 

2. This is an appeal to the Commissioner by the adjudication officer against the unanimous decision of a disability appeal tribunal dated 10 November 1995, which allowed the appeal of the claimant, a man born on 5 April 1966, from a review decision of an adjudication officer (notified on 9 June 1995), to the effect that the claimant was not entitled to the mobility component of Disability Living Allowance. The tribunal, in allowing the claimant's appeal, held that he was "entitled to the mobility component at the highest rate from 29 September 1994 for life."

 

3. The appeal was the subject of an oral hearing before me on 13 December 1996 at which I also heard an appeal involving a similar point (see below) on file CDLA/15997/96. I have issued a separate decision on that file. The adjudication officer was represented by Mr Jones, of Counsel, instructed by the Solicitor to the Departments of Health and Social Security. The claimant (not present) was represented by Mr Osborne of the Disability Alliance. I am indebted to Mr Jones and to Mr Osborne for their assistance to me at the hearing.

 

4. The claimant in this case suffers from congenital erythropoietic porphyria (see below). The tribunal recorded in their findings of fact that in addition he suffers from "chronic anaemia, scarring of the face and hands [and] osteoporosis." However, it was not contended that any of those additional conditions of themselves made the claimant either unable to walk or virtually unable to walk. Reliance was placed entirely on his suffering from porphyria and for the reasons given below I consider that that condition of itself cannot entitle him to mobility allowance. I note that the facts found by the adjudication officer in support of his review decision were as follows, 

 

"[The claimant] is not unable to walk. He can walk slowly with a normal gait up to approximately half a mile. [The claimant] does not need guidance or supervision in unknown surroundings. [The claimant] is sensitive to sunlight. Walking out of doors damages his skin and is detrimental to his health."

 

I ought to add that the evidence is that it is not only sunlight that causes damage to the claimant's skin etc. but just ordinary daylight, even on a cloudy day.

 

5. The tribunal's further findings of fact were as follows,

 

"As a result of the claimant's condition he is unable to go out into the daylight unless he has total protection. The effect of daylight is to cause a blistering to the claimant's skin which leaves permanent scarring. The blistering and irritation to the claimant's skin can start within 5 minutes of him leaving his own home causing him considerable discomfort and making him run for cover from daylight. The claimant has to have blood transfusions every month and his eyes have also been affected by the sunlight causing them to be ulcerated. The tribunal are satisfied that because of the claimant's condition he is virtually unable to walk because of the severe discomfort he suffers in the act of walking when exposed to daylight. The tribunal find that it is not reasonable that the claimant's mobility should be restricted to night time hours but the walking test must be applied in normal circumstances namely in the daytime."

 

6. The adjudication officer's appeal was put on the following ground,

 

"The tribunal reached a decision that no one properly instructed as to the law could have reached in that they have not considered the relevant case-law in CDLA/001/93; CM/493/92 and CM/47/94 which hold that the severe discomfort must be brought on as a result of walking." (My underlining)

 

7. Those Commissioners' decisions (to which I refer in detail below) were fully considered at the hearing before me, as was also the relevant legislation which I set out below. The starting point is section 73 of the Social Security Contributions and Benefits Act 1992 which, so far as relevant, provides as follows,

 

"The mobility component
73. (1) Subject to the provisions of this Act, a person shall be entitled to the mobility component of a disability living allowance for any period in which he is over the age of 5 and throughout which - 

(a) he is suffering from physical disablement such that he is either unable to walk or virtually unable to do so; or 

(b) ..........; or

(c) ..........; or 

(d) he is able to walk but is so severely disabled physically or mentally that, disregarding any ability he may have to use routes which are familiar to him on his own, he cannot take advantage of the faculty out of doors without guidance or supervision from another person most of the time. [It is not contended that this sub-paragraph applies in the present case but I set it out for purposes of comparison - see below].

(2)-(3) ..........

(4) ..........

(5) ... circumstances may be prescribed in which a person is to be taken to satisfy or not to satisfy a condition mentioned in subsection (1)(a) or (d) ...

(6)-(7) ..........

(8) A person shall not be entitled to the mobility component for a period unless during most of that period his condition will be such as permits him from time to time to benefit from enhanced facilities for locomotion." [It is agreed by the parties that the claimant can satisfy this condition in that he is able to go outside in a car or van with windows that have solar screens on them].

 

8. In pursuance of the statutory predecessor to section 73(5) of the 1992 Act (set out above), there has been made regulation 12 of the Social Security (Disability Living Allowance) Regulations 1991, S.I. 1991, No. 2890. That regulation, so far as is relevant, reads as follows,

 

"Entitlement to the mobility component
12. (1) A person is to be taken to satisfy the conditions mentioned in section 73(1)(a) of the Act (unable or virtually unable to walk) only in the following circumstances -

(a) his physical condition as a whole is such that, without having regard to circumstances peculiar to that person as to the place of residence or as to place of, or nature of, employment -

(i) he is unable to walk; or 

(ii) his ability to walk out of doors is so limited, as regards the distance over which or the speed at which or the length of time for which or the manner in which he can make progress on foot without severe discomfort, that he is virtually unable to walk; or 

(iii)the exertion required to walk would constitute a danger to his life or would be likely to lead to a serious deterioration to his health;" (my underlining).

9. In an unstarred decision on file CDLA/001/1993 (dealing with a claimant who suffered from pain all the time) Commissioner Rice said (paragraph 6), 

"... the issue was not whether or not the claimant suffered severe discomfort, but whether he suffered severe discomfort as a result of walking. All the evidence pointed to the claimant's suffering severe pain all the time, regardless of whether or not he was walking, and clearly that is what the tribunal found when they said that 'the appellant suffers from severe pain all the time'. His walking did not bring on severe discomfort; sadly he suffered from this condition regardless of whether he was walking or not. Accordingly, as his walking did not occasion him severe discomfort, there is no question of its being disregarded."

The exact nature of the ailment that caused severe pain in that case does not appear to be stated in that decision but the point was made to me by Mr Osborne that in the case of porphyria the claimant does not suffer pain all the time but only when he goes outside. However, for the reasons set out below, I do not consider that this factual distinction has legal significance.

10. The same Commissioner in another decision, on file CM/493/1992, (dealing with a blind claimant) said (paragraph 6), 

"The severe discomfort complained of is experienced by the claimant's being out of doors, not simply by his walking. His walking does not give rise to the severe discomfort; only his exposure to light."

11. Commissioner Rowland, in a decision on file CM/047/1994 (concerning a claimant who suffered from osteoarthritis), said (paragraph 5),

"... the reference to severe discomfort in the Regulations is to such discomfort brought on by walking."

12. All three of the decisions thus cited concur, in my view, on the point that the discomfort must be brought on by the actual physical act of walking. It was, however, submitted to me by the parties that the decision of Commissioner Walker on file CSDLA/121/94 was to the contrary. This decision concerned a claimant who suffered from Crohn's disease (which causes a frequent and urgent need to use a toilet). At paragraph 10, the learned Commissioner said, 

"The new tribunal may be well advised to start with the legislation itself. I have to direct them that the mere requirement regularly and frequently to visit a toilet is not a matter which of itself can be taken into account in respect of qualification. So far as the 'virtually unable to walk' provision is concerned the Crohn's disease and its effects upon the claimant, as to her physique and health generally, must of course be taken into account. It is in light of that - that is to say in light of the physical condition of the claimant as a whole and as it is - that there has to be considered whether her ability to walk out of doors is at all limited. It is the physical condition which must lead to a restriction on that ability. If it is accepted that there is any such restriction then the question next to be considered is at what point of time, if any, arises a severe discomfort from the continued effort of walking out of doors. If the onset of severe discomfort, which can include such things as fatigue, pain and the like whether or not directly related to the effort to walk result in the claimant being so restricted that, as a matter of normal English usage, she falls to be regarded as 'virtually unable to walk' then, and only then, will this qualification have been satisfied." (My underlining).

13. Reading that paragraph in its entirety, I am not at all sure that Commissioner Walker meant to say anything that was inconsistent with the earlier Commissioners' decisions (which in any event may not have been cited to him). If the sentence which I have underlined is meant to be more general in scope then with great respect I prefer to follow the formulation in the earlier Commissioner's decisions, cited above. However, none of the Commissioners' decisions are starred or reported and it was agreed at the hearing that I should also consider the whole matter generally in the light of the submissions made to me and of the legislation.

14. Having given those submissions and legislation my own independent consideration, I have in fact come to the same conclusion as the other Commissioners (except possibly Commissioner Walker). I ought perhaps to mention at this point that there was also cited to me another decision (by Commissioner Heggs) on file CDLA/080/95 which did in fact deal with a claimant suffering from a condition similar to that of the present claimant. I was referred to paragraph 13 of that decision where, in remitting the case back to another tribunal, the Commissioner gave a direction about severe discomfort. However I am satisfied, with respect to the Commissioner, that it was not intended there to deal with the issue that I have here. It does not appear to have been raised before the Commissioner and the direction to the tribunal in that case was in purely general terms.

15. Looking now at the legislation (set out above), it must first be borne in mind, when construing the words of regulation 12 of the 1991 Regulations, that they are of course controlled by the overall context of section 73 of the 1992 Act. That section refers to "mobility component" i.e. it is concerned with a person's ability to be mobile, viz. to walk from one place to another (see the decision of the House of Lords in Lees v. Secretary of State for Social Services [1985] A.C. 930). Moreover the references in the section are to the ability "to walk". An exception is made in the section, by subsection (1)(d), for persons who are physically perfectly able to walk but nevertheless "cannot take advantage of the faculty out of doors without guidance or supervision from another person most of the time". In my view, the very fact that an exception is made by the section for one situation (not applicable to the present case) is an indication that the legislature did not intend to make exceptions for other types of cases (such as the present) where persons were able physically to walk, but there were other medical conditions which prevented them from taking advantage of that faculty (see also paragraph 20 below).

16. Turning now to regulation 12 of the 1991 Regulations, reliance is placed by the claimant entirely on sub-paragraph (a)(ii) of regulation 12(1) of the 1991 Regulations, which I consider below. No reliance is placed, nor could it be placed, on sub-paragraph (a)(iii), "the exertion required to walk would constitute a danger to his life or would be likely to lead to a serious deterioration in his health", because although there may well be serious deterioration in the claimant's health or even danger to life if he walks too long outdoors in the daylight, nevertheless it is not caused by "the exertion required to walk". (cf. R(M) 3/78).

17. As to sub-paragraph (a)(ii) of regulation 12(1), Mr Osborne drew attention to the introductory words in paragraph (a), referring to the claimant's "physical condition as a whole". He contended that, in the light of that and as sub-paragraph (ii) refers in an unqualified manner to "severe discomfort", the claimant's porphyria brought him within sub-paragraph (ii).

18. I do not consider that contention to be correct. In R(M) 1/81, to quote the headnote, accurately summarising paragraphs 9-13 of that decision, it was held as follows,

"The words 'without severe discomfort' did not govern those that went before. On the correct construction of the regulation you are to look only at what are the limits (if any) of the claimant's ability to walk outdoors without severe discomfort, be the limitations in point of distance, speed, length of time or manner, and ignore any extended outdoor walking accomplishment which the claimant could or might attain only with severe discomfort."

19. As I understand it, that decision is (rightly in my view) saying that on the correct construction of sub-paragraph (a)(ii) of regulation 12(1) that the sub-paragraph is not to be construed as if it provided that if one suffers severe discomfort from any cause while walking, there is entitlement to the mobility component. That is not what the sub-paragraph provides. It merely, as the learned Commissioner in R(M) 1/81 pointed out, means that walking that cannot be achieved without severe discomfort is to be ignored. It does not provide that severe discomfort per se may give entitlement to the mobility component.

20. Consequently, I conclude that it cannot be said in the present case that the claimant comes within section 73 of the 1992 Act, even as elaborated in regulation 12 of the 1991 Regulations. Exceptions are made by section 73 of the 1992 Act for people who are physically able to walk but who, for example, "cannot take advantage of the faculty out of doors without guidance or supervision from another person most of the time" (section 73(1)(d)) or for persons who are "both blind and deaf" (section 73(2)(a)); or for persons who suffer from certain mental conditions (section 73(3)). Specific exceptions have been provided in those cases. There is no exception for a condition like that of the claimant in the present case. I must conclude that mobility component is not payable to him. No one can fail to sympathise with the claimant, with the extreme disability and problems from which he suffers. Nothing in this decision is intended to detract from a recognition of the gravity of his condition. But I have simply decided that, on the structure of the legislation, there is no provision which properly construed would allow the claimant entitlement to the mobility component.

 

M J Goodman
Commissioner
(Date)

