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1. My ruling in this appeal is that leave to appeal to the Commissioner was validly given by the appeal tribunal chairman, so that the appeal is properly before me. I direct that within 30 days of the handing down of judgment by the House of Lords in Secretary of State for Social Security v Fairey (Halliday) the adjudication officer is to make a further written submission on the effect of the decision in the present case. The claimant's representative is to have 30 days from being sent a copy of the further submission in which to make any observations in reply. I do not intend to hold another oral hearing unless a request is made by one of the parties. 

2. The point at issue in the oral hearing was a short, but not simple, question of statutory interpretation concerning regulation 32(2) of the Social Security (Adjudication) Regulations 1995. Regulation 32 is concerned with applications to a chairman of a disability appeal tribunal (DAT) for leave to appeal to the Commissioner. Paragraph (2) provides: 

"(2) Where an application in writing for leave to appeal is made by an adjudication officer, the clerk to the tribunal shall, as soon as may be practicable, send a copy of the application to every other party to the proceedings." 

3. In the present case the claimant was successful at the DAT, which on 23 August 1995 made an award of the lowest rate of the care component of disability living allowance (DLA) from 14 October 1994 for life. The DAT took the view that because of his deafness the claimant required attention from another person in connection with his bodily functions for a significant portion of the day. A copy of the DAT's record of proceedings was sent to the parties on 29 September 1995. 

4. The claimant received a letter from the DLA Unit in Blackpool saying that the adjudication officer was seeking leave to appeal against the DAT's decision and that payment of benefit under the DAT's award might be suspended by the Secretary of State. On 17 October 1995, the claimant's representative, Mr Atkinson of the Borough of Wirral Welfare Benefits Advice Unit, wrote to the Disability Appeal Tribunal Central Office in the following terms: 

"[The claimant] has received a letter from the A.O. advising that he is seeking leave to appeal against the DAT decision of 23.8.95. Please note that under Reg 26H(2) Adjudication Regs a copy of any such application is to be sent to all parties. Please ensure that both [the claimant] and ourselves, as his representatives, receive copies of the A.O's application as soon as it is received."

Regulation 26H was the equivalent in the 1986 Regulations of regulation 32 in the 1995 Regulations. No reply was received to that letter. 

5. The adjudication officer's application for leave to appeal, dated 11 October 1995, was on the ground that the DAT had erred in law in deciding that assistance with shopping and leisure activities was attention in connection with a bodily function which was reasonably required. The chairman granted leave on 3 November 1995 and notice of that was sent to the claimant on 20 November 1995. Mr Atkinson wrote as follows in a letter dated 22 November 1995: 

"I refer to my letter of 17.10.95 to which you have not replied. The Chairman now purports to have granted leave to the A.O. in this case. Since neither [the claimant] nor ourselves were sent copies of the A.O's application as required by Reg 26H(2) Adjudication Regs., this granting of leave is, I submit a nullity, since the mandatory statutory procedures have now [obviously a slip for 'not'] been followed. Please ask the Chairman to reconsider." 

There is no evidence of that letter having been put before the DAT chairman or any other judicial officer.

6. The adjudication officer submitted that a decision on the appeal should await the outcome of the appeal in the Fairey case. In reply, Mr Atkinson submitted that the DAT had not made the error alleged by the adjudication officer, but had decided properly on the basis that assistance with communication was attention in connection with a bodily function and was reasonably required for a substantial portion of the day. However, more fundamentally, he submitted that the appeal was a nullity: 

"because the statutory procedures for obtaining leave have not been followed and the Commissioner therefore has no jurisdiction to hear the appeal. [Reg.32(2) of the 1995 Adjudication Regs] creates a mandatory requirement that every 'party to the proceedings' be sent a copy of any application for leave to appeal. I submit that this is not merely a procedural formality but is intended to give the parties the opportunity to oppose the application. Furthermore a breach of this procedure cannot be rectified by sending a copy of the A.O's application with the appeal papers, as in the present case, because leave has by then been granted. The Commissioner in R(A) 1/90 reaches a similar conclusion in respect of the very similar requirements then applying to an A.O's application for review of an Attendance Allowance award and I submit his arguments, in particular para.9, apply equally to the present case." 

7. The request on behalf of the claimant for an oral hearing was granted. The claimant was represented at the hearing by Mr Atkinson. The adjudication officer was represented by Mr Sriskandarajah of the Office of the Solicitor to the Department of Social Security. I am grateful to both representatives for their submissions. 

8. Since the discussion at the oral hearing about the effect of non-compliance with the requirements of regulation 32(2) was mainly restricted to its particular context and a few Commissioners' decisions, it may be helpful to describe the general legal principles dealing with non-compliance with such procedural requirements. An authoritative summary was recently given by Millett LJ in Petch v Gurney [1994] 3 All ER 731, at 736: 

"The question whether strict compliance with a statutory requirement is necessary has arisen again and again in the cases. The question is not whether the requirement has to be complied with; of course it should: the question is what consequences should attend a failure to comply. The difficulty arises from the common practice of the legislature of stating that something 'shall' be done (which means that it 'must' be done) without stating what are to be the consequences if it is not done. The court has dealt with the problem by devising a distinction between those requirements which are said to be 'mandatory' (or 'imperative' or 'obligatory') and those which are said to be merely 'directory' (a curious use of the word which in this context is taken as equivalent to 'permissive'). Where the requirement is mandatory, it must be strictly complied with; failure to comply invalidates everything that follows. Where it is merely directory, it should still be complied with, and there may be sanctions for disobedience; but failure to comply does not invalidate what follows. The principles upon which this question should be decided are well established. The court must attempt to discern the legislative intention. In Liverpool Borough Bank v Turner (1861) 30 LJ Ch 379 at 380 Lord Campbell LC said: 

'No universal rule can be laid down for the construction of statutes, as to whether mandatory enactments shall be considered directory only or obligatory, with an implied nullification for disobedience. It is the duty of Courts of justice to try to get at the real intention of the legislature, by carefully attending to the whole scope of the statute to be construed.' 

In a well-known passage of his judgment in Howard v Bodington (1877) 2 PD 203 at 211 Lord Penzance said: 

'I believe, as far as any rule is concerned, you cannot go further than that in each case you must look to the subject-matter; consider the importance of the provision that has been disregarded, and the relation of that provision to the general object intended to be secured by the Act; and upon a review of the case in that aspect decide whether the matter is what is called imperative or only directory.'"

9. There is further analysis of the sorts of factors which have been taken into account by the courts in De Smith, Woolf and Jowell, Judicial Review of Administrative Action (5th ed 1995), at 267-8: 

"It is necessary to assess the importance of the provision, particular regard being given to its significance as a protection of individual rights, the relative value that is normally attached to the rights that may be adversely affected by the decision, and the importance of the procedural requirement in the overall administrative scheme established by the statute. Breach of procedural or formal rules is likely to be treated as a mere irregularity if the departure from the terms of the Act is of a trivial nature, or if no substantial prejudice has been suffered by those for whose benefit the requirements were introduced. But the requirement will be treated as 'fundamental' and 'of central importance' if members of the public might suffer from its breach. Another factor influencing the categorisation is whether there may be another opportunity to rectify the situation; of putting right the failure to observe the requirement." 

10. There is no doubt that regulation 32(2) is the kind of provision described by Millett LJ. It prescribes something which must be done, but the rest of the regulations do not expressly say what the consequences of non-compliance are to be. So the intention of the legislature must be discovered. Mr Atkinson argued that the purpose of requiring the appeal tribunal clerk to send a copy of the application for leave, including the grounds relied on, rather than merely a notice that the application had been made, was to give the claimant an opportunity to make representations that the grounds did not contain an arguable point of law. He said that was so, even though there was no express provision in the legislation for obtaining representations from parties other than the party making the application. Indeed, he argued that there would be a breach of natural justice not only if a chairman granted leave to appeal without considering representations which had been made by another party, but also where a chairman granted leave to appeal to an adjudication officer before a claimant had had an opportunity to make representations. Mr Atkinson submitted that there was a potential prejudice to a claimant if an application for leave to appeal by an adjudication officer was considered without an opportunity having been given for representations by the claimant. If leave were then wrongly granted, although the claimant would have an opportunity to put arguments against the appeal being allowed, there might be a long delay and the claimant would be exposed to the possibility of payment of benefit being suspended by the Secretary of State. 

11. Mr Sriskandarajah submitted that the purpose of regulation 32(2) was to inform the claimant what was being done. As the claimant was not invited to make representations, there would be no breach of natural justice in a chairman granting leave before the claimant had had an opportunity to make representations. He submitted that there was no real prejudice to the claimant in the non-compliance with regulation 32(2), because the case could be stated fully on the appeal before anything could be done to overturn the appeal tribunal's decision. 

12. My conclusion, applying the principles set out above and leaving aside existing Commissioners' decision for the moment, is that the requirement of regulation 32(2) is directory, not mandatory. 

13. I do not think that a primary purpose of regulation 32(2) is to give the claimant an opportunity to make representations against the granting of leave to appeal to the adjudication officer. There is nothing unusual about applications for leave to appeal being decided ex parte, that is after considering only what is put forward by the applicant. The fundamental question for a chairman dealing with an application for leave is whether the application makes an arguable case for there having been an error of law. There is nothing to prevent a chairman from asking for representations from the claimant if that is considered necessary, but I cannot see that there would be any breach of natural justice if a chairman ruled on the application very quickly, before there had been an opportunity for a copy of the application to be sent to the claimant. If the primary purpose of regulation 32(2) were to be to enable the claimant to make representations, it would be odd that it applies only where the adjudication officer applies for leave to appeal. Where the claimant applies for leave, there is no requirement for the clerk to the appeal tribunal to send a copy of the application to the adjudication officer. Therefore, I consider that the primary purpose of the requirement in regulation 32(2) is to provide the claimant with information that the application has been made and on what grounds. The claimant is thus put on notice that (regardless of any action taken by the Secretary of State about suspension of payment) whatever entitlement has been awarded by the appeal tribunal may not continue and should not be relied on in undertaking financial or other commitments. The sending of a copy of the application, rather than merely notice that an application has been made, enables the claimant to judge how much of the entitlement is at risk. There is no need for such a warning where the application for leave is made by the claimant. 

14. The giving of such a warning to a claimant is not unimportant, but is not nearly as important as the giving of notice of the grounds of an application so that counter-representations could be made. My conclusion about the purpose of regulation 32(2) also means that the potential prejudice to the claimant from non-compliance is relatively slight. In many cases, as apparently the present, knowledge that an application has been made will exist through the operation of the procedures for suspension of payment of benefit. In cases where that procedure is not followed through, immediate rather than delayed knowledge of the making of the application will usually not be vital. Benefit will continue to be paid until the appeal tribunal's decision is set aside (if that is the ultimate decision), and will in most cases not be recoverable from the claimant. 

15. In the light of those considerations, I would find that the legislative intention when making the Adjudication Regulations was that the consequence of non-compliance with the requirement in regulation 32(2) should not be that any grant of leave and everything that follows is to be invalid. Are there any Commissioners' decisions which require me to reach a different conclusion? 

16. I must give particular consideration to R(A) 1/90 which was relied on by Mr Atkinson. R(A) 1/90 concerned the requirement in regulation 38(3) of the 1986 Adjudication Regulations that where the Secretary of State applied to the Attendance Allowance Board (AAB) for a review of a determination relating to attendance allowance the Secretary of State should send a copy to the claimant. The claimant had an award of lower rate attendance allowance for life. Following a medical examination the Secretary of State applied on 9 July 1987 for a review on the ground that the claimant's condition might have changed. On 10 September 1987 the Department wrote to the claimant saying that the opinion of the AAB's doctor was that the claimant did not satisfy the medical conditions, so that on the information before him he would cancel the claimant's certificate of attendance allowance. The letter said that the claimant could comment in writing or send in extra evidence if he did not accept the doctor's opinion. A copy of the Secretary of State's application was enclosed. The decision on review went against the claimant. On appeal to the Commissioner, the Secretary of State argued that, as regulation 38(3) did not say when the copy of the application should be sent, it had been complied with. 

17. The Commissioner said this, in paragraph 9: 

"I cannot accept that argument. Regulation 38(3) of the Adjudication Regulations contains a mandatory requirement that a copy of an application for review by the Secretary of State shall be sent to the claimant. That is not a mere formality. The object must be to give the claimant an opportunity to make representations and/or submit further evidence at that stage; not, as happened in the instant case, two months later, at the time when a decision, albeit a provisional one, has already been made. And I am bound to add that, although the letter dated 10 September 1987 invites the claimant to comment and submit further evidence, I doubt whether a layman would see it, however mistakenly, otherwise than as the notification of a decision which had been made and which would be finalised in due course. Such an impression would, in my view, be reinforced by the second paragraph, which states that the Board has considered all the evidence afresh and has formed the opinion that the existing certificate of attendance should be cancelled. It seems to me that a claimant might very reasonably feel that his case had been pre-judged without his knowing anything about it. That would constitute a breach of the principles of natural justice and, moreover, one which could not be cured by any number of subsequent chances to make representations." 

18. There is no doubt in my mind that the Commissioner was right in R(A) 1/90 to find the requirement in regulation 38(3) of the 1986 Adjudication Regulations mandatory. Mr Atkinson submitted that the situation in the present case was essentially the same. In both cases the point at which the claimant lost the opportunity to make representations was one which would not produce an immediate alteration in the claimant's entitlement: in R(A) 1/90 a provisional opinion and in the present case a grant of leave to appeal. However, I agree with Mr Sriskandarajah that there is a significant difference between the cases. The Commissioner's decision in R(A) 1/90 was based on his view that the giving of the provisional opinion would be taken by a claimant as a notification of a decision which had already been made on entitlement. It was that which led to the conclusion that there would be a breach of natural justice for the claimant not to be given the opportunity to make representations before the provisional opinion was reached. That factor is missing from the present case. The granting of leave to appeal would not be taken by anyone as any kind of conclusion one way or the other about the claimant's entitlement, and there are clear opportunities for all parties to put representations forward before the decision is made on the appeal. For that reason, I do not find anything in R(A) 1/90 to cause me to depart from the conclusion expressed above, that the requirement in regulation 32(2) of the 1995 Adjudication Regulations is not primarily to do with giving an opportunity for the making of representations and is only directory in nature. I do not need to discuss CI/79/1990, which was relied on by Mr Sriskandarajah, and I do not know of any other relevant Commissioners' decisions. 

19. Therefore, leave to appeal was validly granted by the appeal tribunal chairman and the appeal is properly before me. The adjudication officer's written submission suggested that the decision on the appeal should be deferred until after the House of Lords' decision in Fairey. Mr Sriskandarajah suggested the appeal could be remitted to a new appeal tribunal with directions to apply whatever Fairey decides. Mr Atkinson submitted that the appeal tribunal's decision of 23 August 1995 was supportable in terms of findings of fact and reasons on the law as currently understood. He wished to have the opportunity to make a submission about whether the appeal tribunal's decision should or should not be set aside after the views of the House of Lords are known. I think that the claimant is entitled to that opportunity. That is why is have given the directions set out in paragraph 1 above. 

(Signed)

J Mesher
Commissioner 
3 March 1997 

