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1. My decision is that the decision of the Disability Appeal Tribunal ("DAT") given on 15 February 1994 is erroneous in point of law, and accordingly I set it aside. As it is convenient that I give the decision the tribunal should have given, I further decide that, although, on the evidence, I must disallow the claim for attendance allowance, I am nevertheless, pursuant to regulation 25 of the Social Security (Introduction of Disability Living Allowance) Regulations 1991 [S.I. 1991 No 2891] satisfied, on such evidence, that the claimant may qualify for the lowest rate of care component of disability living allowance, and accordingly I refer to an adjudication officer the question of his entitlement thereto.

 

2. This is an appeal by the claimant, brought with the leave of a Commissioner, against the decision of the DAT of 15 February 1994. In view of the difficulty of construing the effect of regulation 25 of the Social Security (Introduction of Disability Living Allowance) Regulations 1991, I directed an oral hearing. At that hearing the claimant was present and represented by Mr Jim Dickson, from the Welfare Rights Service of the Lancashire County Council, whilst the adjudication officer appeared by Mr Jeremy Heath of the Solicitor's Office of the Department of Social Security.

 

3. On 21 November 1991 the claimant claimed attendance allowance. He was then over the age of 65, but had not attained the age of 66, having been born on 15 May 1926. The adjudication officer disallowed the claim, and in due course the claimant appealed to the tribunal, who in the event upheld the adjudication officer.

 

4. The tribunal made the following findings of fact:-

 

"[The claimant] born on 15 May 1926. No night needs either for attention or supervision. During day has minor needs eg some help with buttons, some minor help with bathing, occasional help with cutting up meals when eating meat."

 

The tribunal gave the following reasons for their decision:-

 

"[The claimant] has minor attention needs but does not fill the criteria of frequent attention to bodily needs. No supervision requirements.

The tribunal considered regulation 25 but did not consider that any action was required."

 

For completeness, I should also mention that the claimant sought in addition mobility allowance, and although this is a matter with which I myself am not concerned, in that he does not seek to appeal against the refusal of an award of this benefit, nevertheless, in the record of the proceedings concerned with the claim for mobility allowance, there is a reference in the chairman's notes of evidence to the claim for attendance allowance, which reads as follows:-

 

"As to Attendance Allowance. He needs help with dressing, washing and moving around. Referred to MP14 and noted 'cuts food with difficulty'. Also Ps 21/23 and 26. Regulation 25 p.646 in Rowland noted.

On question from Dr Robb, he said that he had numbness to .... hands from 1983 ....

.... Wife makes breakfast .... Can use right hand, it is left that is useless. ..... Wife will cut up meat."

 

5. The claimant appeals on the ground that the tribunal failed, notwithstanding the requirements of regulation 25 of the Social Security (Introduction of Disability Living Allowance) Regulations 1991, to refer to the adjudication officer the question of the claimant's being entitled to the lowest rate of care component of disability living allowance. He does not seek to challenge the refusal of attendance allowance. He contends that the tribunal were under a duty to apply regulation 25.

 

6. Regulation 25 provides, so far as is relevant to this appeal, as follows:-

 

"25. - (1) This regulation applies where, on or after 3 February 1992 a Disability Appeal Tribunal are determining an appeal which relates to a claim for attendance allowance .......

(2) Where an appeal tribunal are unable to make an award of the benefit claimed, but solely on the evidence before them they are satisfied that the claimant may qualify for -

(a) where the claim relates to attendance allowance, the lowest of the three rates of care component prescribed under section 37ZB(3) of the 1975 Act [now section 72(1)(a)(ii) of the Social Security Contributions and Benefits Act 1992].

...........

the appeal tribunal may refer to an adjudication officer the question of his entitlement to disability living allowance."

 

It is to be noted that the regulation provides that the tribunal "may" refer the question to an adjudication officer. The regulation does not say that they "shall" do so. In other words, there is a discretion. Moreover, it should also be pointed out that the tribunal cannot exercise that discretion, unless they are satisfied, on the evidence before them, that the claimant may qualify for the lowest rate of care component. However, they only have to be satisfied that the claimant may; not that he will qualify. In my judgment, then, they have to be satisfied that the claimant has an arguable case. They do not have to be satisfied that he has made out, or can make out, an unanswerable claim to the lowest component.

 

7. The claimant contends that he is unable to cook a main meal, and maintains that he presented an arguable case to that effect before the tribunal. The tribunal should, then, he says, have made the necessary reference.

8. As I stated earlier, the tribunal have an option, not an automatic obligation, to apply regulation 25. In other words, their power is discretionary. But how is that discretion to be applied? Although the discretion is, I consider, at large, it must nevertheless be exercised, like all discretions of this kind, judicially. The tribunal cannot arbitrarily refuse to consider the matter, and, where appropriate, make the reference, simply because they feel disinclined to go into the question.

 

9. However, there are two qualifications to what has just been said. First, the tribunal are not obliged to consider the regulation if the claimant is not seeking to rely on it. Although this is an inquisitorial jurisdiction, there is no obligation on a tribunal to investigate matters which are not in issue. But, in the present instance, the claimant did rely on regulation 25, and accordingly it was incumbent on the tribunal to consider that particular provision, and decide whether it should be applied. They had to be satisfied that the claimant had made out an arguable case, and if he had, they were then under a duty to refer the question to the adjudication officer. Manifestly, the tribunal did consider regulation 25, because they specifically referred to it. However, they formed the view that they need take no action in respect of it. Presumably, they considered that the claimant had not brought himself within its terms rather than that they simply did not want to be bothered with dealing with the matter further.

 

10. The second qualification to what was said in paragraph 8 is that, although normally a tribunal, where the matter is in issue, and they are satisfied that the claimant has established an arguable case for an award of the care component at the lowest rate, must refer the question to an adjudication officer, there may be special reasons why they should not adopt this course. For example, it may be that in a particular case the claimant has already lodged a claim for the care component at the lowest rate, and the matter awaits determination by the adjudication officer, or alternatively it may have been adjudicated upon, and it is now the subject matter of an appeal. In those circumstances, there would be no point in referring the question to an adjudication officer, and the tribunal would be acting properly in declining so to do. However, in the present instance, although the initial correspondence suggested otherwise, the claimant had in fact not made any claim for the care component of disability living allowance, and the kind of situation envisaged above has no application.

 

11. On the evidence submitted to the tribunal, the claimant's case was far from overwhelming. Although he clearly suffered from a degree of disability, the extent of which was apparent, at least in outline, in the chairman's note of evidence cited above, it is not obvious therefrom that the claimant was necessarily unable to cook. However, there was, in my judgment, sufficient evidence to suggest that the claimant might make out his case, if it were fully investigated by the adjudication officer, and he had the opportunity of reinforcing his earlier evidence with further evidence. Under regulation 25(3) of the Social Security (Introduction of Disability Living Allowance) Regulations 1991, where the question of possible entitlement to the care component at the lowest rate has been referred to an adjudication officer, the adjudication officer has to treat "the claim for attendance allowance as being also a claim for disability living allowance relating solely to the care component", and in my judgment he is obliged to consider all evidence submitted by the claimant, that is any fresh evidence as well as the evidence originally presented to the tribunal, on the basis of which the tribunal decided to refer the question to the adjudication officer.

 

12. In the light of the evidence presented to them, I do not think that the tribunal was entitled to refuse to apply regulation 25, or at the very least, if they thought that this course of conduct was justified, they should have given full and adequate reasons for their conclusion. In the event, they gave no explanation as to why they considered it unnecessary to apply regulation 25. I must therefore set aside their decision as being erroneous in point of law. However, I do not think it necessary for me to remit the matter to a new tribunal for rehearing. I can conveniently substitute my own decision.

 

13. A slight complication has arisen in this case, in that the claimant was, at the time he made his claim for attendance allowance, over the age of 65, and the question has arisen as to whether, being over 65, he was entitled to the care component of disability living allowance, which is normally restricted to people making their initial claim before attaining the age of 65. However, the position is governed by regulation 3(1) of the Social Security (Disability Living Allowance) Regulations 1991 [S.I. 1991 No. 2890]. That provision reads as follows:-

 

"3. - (1) A person shall not be precluded from entitlement to either component of disability living allowance by reason only that he has attained the age of 65 years, where:-

(a) disability living allowance is claimed for a period beginning on or after the day the person attains the age of 65 but before he attains the age of 66;

(b) on the day before he attained the age of 65 he satisfied the conditions as to residence and presence in Great Britain set out in regulation 2;

(c) on that day, he satisfied the conditions of entitlement in [section 72(1)] ...... and

(d) he has satisfied those conditions throughout the period beginning on that day and ending with the day on which the claim is made."

 

As explained earlier, the claimant satisfies sub-paragraph (a), and as far as I am aware sub-paragraph (b) is not in dispute. He will, however, have to persuade the adjudication officer, if he is to succeed, that he was unable to cook on the day before attaining the age of 65, and that he continued so disabled until the date on which the question was referred, which, by virtue of regulation 25(3) of the Social Security (Introduction of Disability Living Allowance) Regulations 1991, will be treated as being 3 February 1992.

 

14. I am satisfied, on the evidence before me, that the claimant has an arguable case that, throughout the relevant period, he was able to satisfy the conditions of an award of the care component at the lowest rate. Accordingly, I refer to an adjudication officer the question of his entitlement thereto.

 

15. Finally, I should mention that if the tribunal's decision were allowed to stand, the claimant could never succeed in claiming the care component of disability living allowance. For any new claim would have to be made after he had attained the age of 66, and he could no longer bring himself within regulation 3 of the Social Security (Disability Living Allowance) Regulations 1991.

 

D.G. Rice
Commissioner 
14 May 1996

