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1. The decision of the Dover Social Security Appeal Tribunal dated 20 October 1994 is erroneous in point of law, for the reasons given below, and I set it aside. It is expedient for me to substitute my decision for that of the appeal tribunal, having made further findings of fact (Social Security Administration Act 1992, section 23(7)(a)(ii)). My decision is that attendance allowance is not payable to the claimant for the period from 20 October 1993 to 29 May 1994 (both dates included), but is payable from and including 30 May 1994. Thus, although technically the appeal is allowed, the practical effect of my decision is the same as that of the appeal tribunal.

2. The claim for attendance allowance was made on 20 October 1993, when the claimant was aged 86 and was an in-patient in hospital. Sadly, she died in September 1996. A grant of probate has been made to her son, who had been looking after her affairs. He is therefore able to continue the appeal to the Commissioner.

3. On 30 November 1993 the adjudication officer decided that the claimant was entitled to the higher rate of attendance allowance from 20 October 1993 for life, but left for future determination the question of payability. Apparently on 1 December 1993 the adjudication officer decided that attendance allowance was not payable from 20 October 1993. In a letter dated 4 January 1994 the claimant's son gave the information that the claimant had been discharged from hospital on 25 November 1993 and admitted to a residential care home near to his home. The letter was treated as a request to review the decision of 1 December 1993. Having received information from the home and from Hertfordshire County Council Social Services Department that the Council had been involved in placing the claimant in the home and was making payments to the home for her accommodation, the adjudication officer on 24 March 1994 refused on review to revise the decision.

4. There was then some correspondence between the claimant's son and the Attendance Allowance Unit. His point was that since the payments made by Hertfordshire County Council for the accommodation would have to be repaid, probably when the claimant's property was sold, she was effectively self-funding. The reply from the Attendance Allowance Unit was that the claimant could be regarded as self-financing only from the point at which the local authority ceased to make payments towards the cost of accommodation. The claimant's son thereupon arranged to take over the full payment of the home's charges from 27 May 1994 and to repay the amounts already paid by the local authority. An invoice from Hertfordshire County Council for the period from 25 November 1993 to 26 May 1994 was dated 2 June 1994 and paid on 16 June 1994. At the same time he appealed against the decision of 24 March 1994, arguing that attendance allowance should now be payable at least from 25 November 1993.

5. The claimant's son also referred to a letter of 27 January 1994 written to him by a representative of Hertfordshire County Council, which contained the following paragraph:

"Regarding Attendance Allowance, our understanding is, that it is not payable whilst in receipt of public funding but can be reclaimable when the property is sold, backdated to the time when the application was made. The Department of Social Security informed us that Attendance Allowance is payable only when self funding and we would recommend you contact your local branch for clarification".

6. Before the appeal was heard, the adjudication officer made a decision reviewing the decision of 20 March 1994 to make attendance allowance payable from 30 May 1994. This was said in the supplementary written submission to the appeal tribunal to have been done to promote good customer service and to put benefit into payment at the earliest opportunity.

7. The appeal tribunal unanimously disallowed the appeal. Its findings of fact were as follows:

"[The claimant] was not in receipt of Attendance Allowance at the higher rate from and including 20 October 1993 until her hospitalisation. Thereafter she was transferred to a nursing home and an invoice produced from the Hertfordshire County Council for the period 25 November 1993 to 26 May 1994 for the sum of £3,120.88 has been paid by [the claimant's son]. [The claimant] became self-funding on 27 May 1994 and the Adjudication Officer, having reviewed the decision on 20 March 1994 has authorised that benefit is payable from 30 May 1994".

Its reasons for decision were as follows:

"[The claimant's son's] contention was with regard to the backdating of monies due to [the claimant] which he had met out of his own resources. He contended that she was self-funding and so the local authority was not paying so that she should have been receiving Attendance Allowance. He produced a letter from the county council which the Presenting Officer said was inaccurate with regard to its contents since the liability was theirs. In her contention the Department of Social Security had no authority whatsoever to pay any sums during the period that [the claimant] was in hospital in accordance with the Social Security Benefit (Amendments Consequential upon the Introduction of Community Care) Regulations of 1992. This is in conjunction with the Social Security (Attendance Allowance) Regulations 1991, regulation 8, and Commissioner's decision R(I) 27/59 and R(S) 4/84 together with Court of Appeal judgment published in Appendix to Commissioner's decision R(A) 3/83 and which are included in the documentation are the authorities on which this Tribunal relied in arriving at its decision stated in Box 3".

8. Time elapsed while some small corrections were made in the decision, an application to set aside the decision was refused and an application for leave to appeal was refused by the appeal tribunal chairman. Leave to appeal was eventually granted by a Commissioner on 3 January 1996. The written submission dated 27 March 1996 from the adjudication officer now concerned with the claim supported the appeal on the ground that the appeal tribunal's reasons dealt only with the period in hospital and not the period in the residential care home. However, it was submitted that the only possible decision was that attendance allowance was not payable until 30 May 1994. Accordingly, the request by the claimant's son for an oral hearing of the appeal was granted. The claimant's son attended the hearing. The adjudication officer was represented by Mr Sriskandarajah of the Office of the Solicitor to the Department of Social Security. I am grateful to both for their assistance. 

9. I agree that the appeal tribunal's decision was flawed on the ground put forward in the adjudication officer submission of 27 March 1996. Its reasons do not explain at all why it decided that attendance allowance could not be paid until 30 May 1994. The mere listing of decisions of Commissioners and the courts (most of which were not relevant to the particular circumstances) provides no explanation of what legal principles were applied and how they required a result adverse to the claimant. Accordingly I must set the appeal tribunal's decision aside as erroneous in point of law.

10. The essential facts are not in dispute, and I have had the advantage of evidence from the claimant's son on some details. It is clearly expedient that I should make the decision in substitution for the appeal tribunal's decision.

11. The claimant came to move to the residential care home in the following way. She had lived in Hertfordshire and was in hospital there. Her son lived in Kent. The hospital wanted to discharge the claimant, but she was not fit to live at home. Her son was told that Hertfordshire County Council had agreed that the claimant could move to a residential care home and that they would fund it. However, nothing seemed to be happening about finding a home and, as he wished his mother to be near him, he found the place in the residential care home in Kent and moved her there. Despite the answer given on the form DS 26 signed on 19 January 1994 by the matron of the home (page T69), it is clear that the full charge of the home was met at the beginning by Hertfordshire County Council and there was no topping-up by the claimant's son.

12. Before the hearing the parties had been supplied with a copy of the Commissioner's decision in appeal CA/7126/1995. In that decision, on very similar facts to those in the present case, the Commissioner decided against the claimant. Mr Sriskandarajah relied on the adjudication officer's argument in that case, which was set out in detail in the decision, and submitted that I should follow CA/7126/1995. I have decided that I must do so. I explain the reasoning which leads me to that conclusion, without setting out again legislative provisions quoted in CA/7126/1995.

13. The central provision which prevents payment of attendance allowance from 25 November 1993 to 30 May 1994 is regulation 7(1)(a) of the Social Security (Attendance Allowance) Regulations 1991. The claimant's son does not dispute that for the period from 20 October 1993 to 24 November 1993, throughout which the claimant was an in-patient in hospital, payment was prevented by regulation 6 of those Regulations. Regulation 7(1)(a) (as amended and in force at the relevant dates) provides, subject to exceptions, that a person shall not be paid attendance allowance for any period throughout which she is a person for whom accommodation is provided in pursuance of Part III of the National Assistance Act 1948 or specified Scottish legislation. Under Part III of the 1948 Act a local authority may make arrangements for providing residential accommodation for persons in need of care and attention which is not otherwise available to them. At one point, the claimant's son had argued that, since he found the residential care home and actually moved his mother there from hospital, he had arranged for the provision of the accommodation, not Hertfordshire County Council. However, plainly, on his own evidence, he carried out those actions only after an agreement by the Council that his mother should go into residential care funded by the Council. Nor do I think that the proprietors of the home would have been prepared to agree to take the claimant as a resident without some assurance about where the money would come from to pay their charges. I note that in the form DS 26 signed on 19 January 1994 the matron of the home answered yes to the question "did a local authority or health authority make the arrangements for [the claimant] to come and live at your home"? The continuing provision of the claimant's accommodation was in pursuance of Part III of the 1948 Act providing that the Council in agreeing to make and making payments for the home's charges was acting under Part III.

14. On that question, the answer given on the form DS 46 (NX) signed on 8 February 1994 by a Hertfordshire County Council social worker was not very clear. In answer to the question whether the Council was following the rules from Part III of the 1948 Act or paragraph 2 of Schedule 8 to the National Health Service Act 1977, no box was ticked, but the words "Care in Community Act" were written in. I think that that can only be a reference to Part III of the 1948 Act as amended with effect from 1 April 1993 by the National Health Service and Community Care Act 1990. The form DS 46 (NX) signed on 28 June 1994 was somewhat clearer in referring to Part III of the 1948 Act. The letter of 27 January 1994 to the claimant's son from the Council also contained the statement that the Council's Practice Manager had agreed to pay the bills for the claimant's stay at the home "on the understanding that they will be recoverable together with the other outstanding charges repayable to Herts County Council on the sale of the property". That gives an impression that the force of the arrangement rested on agreement or at least an understanding among the parties. But I am satisfied, as was the Commissioner in the circumstances of CA/7126/1995, that the only statutory power under which the Council could have made the arrangements and paid out the money was that given by Part III of the 1948 Act (Schedule 8 to the National Health Service Act 1977 having been amended to exclude a power to provide accommodation) and that the Council should be regarded as having acted within those powers in the absence of clear evidence to the contrary.

15. Section 26(1) of the 1948 Act is set out in CA/7126/1995, allowing arrangements under section 21 to include arrangements with any person who is not a local authority who provides accommodation in a residential care home or nursing home for reward. In such a case, subsections (2) and (3) of section 26, as in force at the relevant dates, lay down specific conditions about payment:

"(2) Any arrangements made by virtue of this section shall provide for the making by the local authority to the other party thereto of payments in respect of the accommodation provided at such rates as may be determined by or under the arrangements and subject to subsection (3A) below the local authority shall recover from each person for whom accommodation is provided under the arrangements the amount of the refund which he is liable to make in accordance with the following provisions of this section.

(3) Subject to subsection (3A) below a person for whom accommodation is provided under any such arrangements shall, in lieu of being liable to make payment therefore in accordance with section twenty-two of this Act, refund to the local authority payments made in respect of him under the last foregoing subsection:

[subject to reduction if the person cannot afford the full rate]".

Subsection (3A) allows the person provided with accommodation to make payments direct to the providers, instead of refunding the local authority, where all concerned agree. Section 22 deals with charges where the local authority provides accommodation directly.

16. Thus, in the present case, when the Council made payments to the residential care home under section 26(2), the claimant came under a statutory liability under section 26(3) to make a refund to the Council of the amounts paid. Although the letter of 27 January 1994 did not make the statutory liability clear, I conclude that there is no doubt that the arrangements were made pursuant to Part III of the 1948 Act and that the necessary features of the arrangements defined in section 26 were present. The claimant's circumstances prima facie fall within regulation 7(1)(a)(ii) of the Attendance Allowance Regulations from 25 November 1993 at least until 26 May 1994.

17. The next question is whether her circumstances fall within any of the exceptions to the application of regulation 7(1). It is common ground that the only potentially applicable exception is in regulation 8(6), so I shall not go through the other exceptions. Regulation 8(6) provides:

"(6) Regulation 7 shall not apply except in a case to which paragraph (7) applies in any particular case for any period during which:

(a) the person for whom the accommodation is provided:

(i) is not entitled to income support;

(ii) is not entitled to housing benefit; or

(iii) is not a member of a married or unmarried couple for whom an amount is included for income support in the weekly applicable amount of the other member; and

(b) the whole of the cost of the accommodation is met:

(i) out of his own resources, or partly out of his own resources and partly with assistance from another person or a charity;

(ii) on his behalf by another person or a charity".

It is agreed that in the present case paragraph (7) does not apply and that the claimant throughout satisfied sub-paragraph (a) of regulation 8(6). The claimant's son argued that the practical effect of his repayment to Hertfordshire County Council of the amount paid from 25 November 1993 to 26 May 1994 was that the whole cost of the claimant's accommodation had been met on her behalf throughout. There was nothing to indicate that the amounts paid by the Council represented anything less than the whole cost of the accommodation. He said that the appeal tribunal and I should give effect to the circumstances as they were known to be by the date of the appeal tribunal hearing.

18. Such a result would be inconsistent with the Commissioner's decision in CA/7126/1995, although the point made by the claimant's son here seems not to have been argued there. I cannot accept the argument for the claimant.

19. I would not in general put much weight on the fact that regulation 8(6) is in the present tense or on a principle that a change of circumstances can only take effect on the date that it happens. That seems to direct one to what the situation is day by day as is known on the particular day. But legislation is commonly put in the present tense and it is far from unknown in the social security context for a change in circumstances to be taken to have effect from some earlier date (see, for instance, paragraph 11 of Commissioner's decision R(SB) 7/88, on the effect of the subsequent repayment of a loan which has been treated as income, and R(M) 1/86).

20. However, there is a specific provision in the Social Security (Adjudication) Regulations 1986 which applies where there is a review of a decision relating to benefits including attendance allowance under section 30(1) of the Social Security Administration Act 1992. Here, where the appeal is from a refusal by an adjudication officer to revise a decision on review under section 30(1) I think that the appeal tribunal and the Commissioner must also be bound by any limits imposed directly on review under section 30(1). The provision is regulation 65(4) (later re-enacted as regulation 59(4) of the 1995 regulations):

"(4) In any case other than a case to which paragraph (4A) applies in which the review to which the foregoing provisions of this regulation relate was based on a material change of circumstances subsequent to the date from which the original decision took effect, it shall not have effect for any period before the date declared by the adjudicating authority making the review as the date on which that change took place".

(Paragraph (4A) applied only where the claimant's physical or mental condition deteriorated).

It seems to me that the effect of that paragraph in the circumstances of the present case is rather difficult to work out. I incline to the view that it prevents the decision about payability being altered as a result of the payment by the claimant's son to Hertfordshire County Council for any period before the payment was made. I did not hear any argument particularly directed to regulation 65(4). In view of that, and the more fundamental reason for the failure of the argument for the claimant which I give below, I do not express any concluded view on regulation 65(4).

21. The other reason why I cannot decide for the claimant relates to the construction of regulation 8(6)(b) of the Attendance Allowance Regulations. In my view the reference there to the whole cost of the accommodation being met out of the claimant's or other persons' resources or on the claimant's behalf is restricted to the case where the payment is made to meet a liability owed directly by the person concerned to the provider of the accommodation. Here, when Hertfordshire County Council made the payments to the residential care home under section 26(2) and (3) of the 1948 Act, the claimant came under a statutory liability (subject to her ability to pay) to make a refund to the Council. When the claimant's son made the payment to the Council on the invoice submitted in relation to the period from 25 November 1993 to 26 May 1994 he was discharging that liability. That seems to me not to create a situation where it can be said, looking backwards after the payment has been made, that the terms of regulation 8(6)(b) are satisfied. The cost of the accommodation had primarily been met by the Council, as provided by the arrangement under Part III of the 1948 Act, and the claimant's son had paid a refund of the amounts paid by the Council. That is a different thing from meeting the whole cost of the accommodation under regulation 8(6)(b). Thus, even if (which I doubt) effect could be given from 25 November 1993 to the change of circumstances created by the payment by the claimant's son, it would not affect the decision on payability.

22. I appreciate, and have carefully considered, the argument that, in terms of common-sense and fairness, public funds had been wholly relieved of the cost of the claimant's accommodation from 25 November 1993 onwards, so that there was no good reason to refuse payment of attendance allowance. But, like the Commissioner who decided CA/7126/1995, I somewhat reluctantly conclude that the terms of the legislation do not allow for that common-sense approach. My reluctance is lessened slightly when I take regulation 8(7) of the Attendance Allowance Regulations into account. That paragraph prevents regulation 8(6) applying where a claimant is "residing in a home owned or managed, or owned and managed, by a local authority". Thus, if a local authority's arrangements under section 21 of the 1948 Act are for accommodation in ors own or another local authority's premises, attendance allowance cannot be paid even though the claimant pays the whole cost of the accommodation through the standard rate of charge under section 22 (which under section 22(2) must represent the full cost to the authority of providing the accommodation). There seems to be no special reason why, when the arrangements are for accommodation in premises owned by private persons or voluntary organisations, claimants should be in a better position, except for any period when a direct liability for the whole cost of the accommodation is met by the claimant or by another person or a charity.

23. For those reasons, my decision must be as set out in paragraph 1 above, that attendance allowance is not payable for the period from 20 October 1993 to 29 May 1994.

24. I need finally to clear up a few points about the end date of that period. First, the adjudication officer's decision reviewing the refusal to revise on second tier review, to make benefit payable from 30 May 1994, was invalid. There was an appeal outstanding from the refusal to revise and the adjudication officer's decision was not the same as if every ground of appeal had been successful, so that section 32(7) of the Social Security Administration Act 1992 makes the decision of no effect. I see of course the compelling reasons for making payments to the claimant as soon as possible, but section 32(7) has the result that that could not be done by means of a review decision by an adjudication officer. Therefore, my substituted decision must deal with the forward period from 30 May 1994 onwards, and that is done in paragraph 1 above.

25. Second, should benefit prima facie become payable on 27 May 1994, when the claimant's son's payment to Hertfordshire County Council was apparently not received until 16 June 1994? The answer to that is yes, for two reasons. It is arguable that, once the claimant's son informed the Council that he was taking over entire responsibility for meeting the costs of his mother's accommodation from 27 May 1994, the accommodation ceased to be provided in pursuance of Part III of the 1948 Act, so that regulation 7(1)(a) of the Attendance Allowance Regulations no longer applied. Nor could sub-paragraphs (b) or (c) of regulation 7(1) apply, because from that date the care and attention which the claimant needed was available to her otherwise than by the use of public funds. Even if that is wrong, from 27 May 1994 it was clear that the whole cost of the accommodation was to be met directly by the claimant's son on her behalf, so that the exception in regulation 8(6) applied from that date.

26. Third, why should payability of benefit not start until 30 May 1994? In the further submission dated 13 August 1996 the adjudication officer now concerned said that this was because attendance allowance works on a Monday pay-day, so that payment could only start from the first Monday (30 May 1994) after regulation 7 of the Attendance Allowance Regulations ceased to apply, but did not mention any statutory authority for that conclusion. Under paragraph 1 of Schedule 6 to the Social Security (Claims and Payments) Regulations 1987 attendance allowance is generally payable on a Monday and under regulation 22 is payable weekly in advance. Paragraph 1 of Schedule 6 is subject to regulation 25, which allows payment of attendance allowance on a daily basis in some circumstances where a claimant has just ceased living in hospital or in accommodation prescribed in regulation 7 of the Attendance Allowance Regulations. But that is, by regulation 25(2), limited to cases where, when the claimant leaves hospital or the prescribed accommodation, she is expected to return to it within 28 days. In the present case it was not expected that the claimant's accommodation would fall under regulation 7 of the Attendance Allowance Regulations again. Therefore, the normal rule under paragraph 1 of Schedule 6 to the Claims and Payments Regulations must apply. Benefit does not become payable until 30 May 1994. 

27. One of the main grievances of the claimant's son is that he was given wrong information about the period for which attendance allowance would be paid once a refund had been made to Hertfordshire County Council of the payments which the Council had made. If he had known the true situation earlier, he would have taken over the whole cost of his mother's accommodation earlier, with the result that payment of attendance allowance would have been released earlier. As was explained at the oral hearing, I have no power to pronounce on the validity of that grievance or to alter the effect of legislation on the ground that a person has received wrong information. Nor is it for me to advise the claimant's son whether or not his grievance could be pursued through other channels.

J. Mesher
Commissioner 
20 December 1996

