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1. Sadly, the claimant in this case died on 9 December 1989. She had been born on 7 January 1900 and in the later years of her life suffered from mutilating arthritis. Her son ("Mr N") was authorised to act upon her behalf in this matter. Mr N is her executor and, in that capacity, pursues these proceedings upon behalf of the claimant's estate. The chairman of the social security appeal tribunal granted to Mr N leave to appeal against a decision of that tribunal dated 31 March 1989 which disallowed the claimant's appeal against a decision of the adjudication officer issued on 13 May 1988. My own decision is as follows: 

(1) The aforesaid decision if the appeal tribunal is erroneous in point of law and is set aside. 

(2) It is expedient that I should make fresh and/or further findings of fact and, in the light thereof, give the decision which the appeal tribunal should have given. 

(3) The decision of the adjudication officer awarding attendance allowance at the lower rate from 22 September 1986 properly falls to be reviewed because since that decision was given there was a relevant change of circumstances, namely that on or about 18 December 1987 the claimant left Great Britain and went to live in Malta. 

(4) The said decision is revised so as to make attendance allowance not payable from and including 21 December 1987 because the claimant was not ordinarily resident in Great Britain. 

I am fully aware that, although I have set aside the appeal tribunal's decision, the outcome is of no practical avail to Mr N.

2. I held an oral hearing of the appeal along with the closely related appeal on Commissioner's file CG/00l/1992, which latter relates to the award of invalid care allowance made to Mr N's wife by reason of the care which she bestowed upon the claimant in this appeal. Mr N appeared and, apart from making submissions, he was able to enlarge upon the facts. (In view of the antiquity of the matter, I had given prior notice of my intention to attempt to dispose finally of these cases without sending them back to another appeal tribunal.) Mr N had lightened his own task by preparing lucidly written summaries of the relevant facts and of his arguments based thereon. He handed in copies of those; and they have much assisted me (not least in reducing the material to be committed to my notebook during the hearing). The adjudication officer was ably represented by Mrs Gail Haresign, of the Office of the Chief Adjudication Officer. She, too, was of great assistance to me. 

3. I have given much thought to this case. As may well have been apparent in the course of the hearing, my natural sympathies are with the deceased claimant and Mr N. A substantial part of the hearing was devoted to investigating exactly what medical treatment was received by the claimant when in Malta. I was hoping that I would be able to view the case as one in which the treatment was relevant. After the most careful reflection, however, I have concluded that such a view is not properly open to me. Since the view which I have taken renders immaterial a substantial part of the evidence before me, I am adopting the unusual course of setting out the relevant law (both legislation and authorities) before I summarise the facts. By so doing, I hope to explain why my summary of the facts will omit much that is clearly regarded by Mr N as being of the essence. 

4. Section 35(1) of the Social Security Act 1975 provided as follows:

"35.(1) A person shall be entitled to an attendance allowance if he satisfies prescribed conditions as to residence or presence in Great Britain and ..." (There then followed the medical conditions relevant to entitlement.) 

The conditions relating to residence and presence in Great Britain are to be found in regulation 2 of the Social Security (Attendance Allowance) (No.2) Regulations 1975. I set out so much of that regulation as is material to this appeal: 

"2. (1) Subject to the following provisions of this regulation, the prescribed conditions for the purposes of section 35(1) of the Act as to the residence and presence in Great Britain in relation to any person in respect of any day shall be - 

(a) that he is ordinarily resident in Great Britain; and 

(b) that he is present in Great Britain; and 

(c) that he has been present in Great Britain for a period of, or periods amounting in the aggregate to, not less than 26 weeks in the 12 months immediately preceding that day; and ....."

It will be noted that the conditions which I have set out are cumulative. They are not alternatives. 

5. Paragraph (2) of regulation 2 prescribes various circumstances in which a person absent from Great Britain is to be treated as though he were present in Great Britain. It is paragraph (2)(e) which deals with those whose - 

"absence from Great Britain is temporary and for the specific purpose of his being treated for incapacity, or a disabling condition, which commenced before he left Great Britain, and the Secretary of State has certified that it is consistent with the proper administration of the Act that, subject to the satisfaction of the foregoing condition in this sub-paragraph, he should be treated as though he were present in Great Britain." 

But none of the circumstances envisaged by paragraph (2) is of any avail to someone who is not "ordinarily resident in Great Britain", for paragraph (2) opens thus: 

"(2) For the purposes of paragraph (1)(b) and (c) ...." 

It has no bearing upon - and cannot be invoked to qualify - the fundamental condition prescribed in regulation 2(1)(a). There is no illogicality in that. Regulation 2(2) is directed to presence in Great Britain; and presence is the subject of sub-paragraphs (b) and (c) of paragraph (1). Sub-paragraph (a) of paragraph (1) is directed to residence - and residence is a very different thing from presence. 

6. So what is the meaning to be given to "ordinarily resident"? The phrase is also to be found in legislation directed to topics quite other than social security. Normally, one is chary of importing into one jurisdiction the construction put upon a given phrase in the context of a different jurisdiction. But in the case of "ordinarily resident" such inhibition is substantially mitigated. In the House of Lords case of Reg v London Borough of Barnet, ex parte Shah [1983] 2 AC 309 (a case which concerned entitlement to student grants), Lord Scarman made it plain that, in the absence of any statutory definition, the words fell to be given their natural and ordinary meaning; see, for example, p 340, where Lord Scarman said: 

"Ordinary residence is not a term of art in English law."

And I quote from what Lord Scarman said at pp 343-4: 

"Unless, therefore, it can be shown that the statutory framework or the legal context in which the words are used requires a different meaning, I unhesitatingly subscribe to the view that 'ordinarily resident' refers to a man's abode in a particular place or country which he has adopted voluntarily and for settled purposes as part of the regular order of his life for the time being, whether of short or of long duration." (My emphasis) 

"There are two, and no more than two, respects in which the mind of the 'propositus' is important in determining ordinary residence. The residence must be voluntarily adopted. Enforced presence by reason of kidnapping or imprisonment, or a Robinson Crusoe existence on a desert island with no opportunity of escape, may be so overwhelming a factor as to negative the will to be where one is. 

And there must be a degree of settled purpose. The purpose may be one; or there may be several. It may be specific or general. All that the law requires is that there is a settled purpose. This is not to say that the 'propositus' intends to stay where he is indefinitely; indeed, his purpose, while settled, may be for a limited period. Education, business or profession, health, family, or merely love of the place spring to mind as common reasons for a choice of regular abode. And there may well be many others. All that is necessary is that the purpose of living where one does has a sufficient degree of continuity to be properly described as settled. 

The legal advantage of adopting the natural and ordinary meaning, as accepted by the House of Lords in 1928 and recognised by Lord Denning MR in this case, is that it results in the proof of ordinary residence, which is ultimately a question of fact, depending more upon the evidence of matters susceptible of objective proof than upon evidence as to state of mind ... There will seldom be any difficulty in determining whether residence is voluntary or for a settled purpose: nor will enquiry into such questions call for any deep examination of the mind of the 'propositus'." (Again, my emphasis) 

7. What I have set out in the preceding paragraph is, of course, of the very highest authority. I unhesitatingly accept it as being applicable in this social security jurisdiction; and so did the Commissioner who decided R(M) 1/85, for he quoted passages which I have myself quoted above. That Commissioner also considered the decision given by a Tribunal of Commissioners in R(F) 1/62. That Tribunal quoted from Somervell LJ in Macrae v Macrae [1949] p 397 at p 403: 

"Where there are indications that the place to which [a person] moves is the place which he intends to make his home for at any rate an indefinite period, then as from that date in my opinion he is ordinarily resident at the place to which he has gone." 

In paragraph 10 of R(F) 1/62 the Tribunal of Commissioners said this (by way of sub-paragraphs 4 and 5): 

" 4. An important factor is what the person does with one house and furniture while using another. If he retains them, that will help him to establish that he continued to be ordinarily resident where they are, even though living for a considerable period elsewhere .... If on the other hand he gets rid of them and goes to live elsewhere, he may be found to be ordinarily resident in the latter place only, even during a period as short as six months. 

5. The cases show that it is easier for a person to establish that he has continued to be or resumed being ordinarily resident in a country (especially if it is his own country), than that he has acquired a completely alien ordinary residence." 

The decision in R(F) 1/62 was given, of course, years before the House of Lords judgments in Shah. With the benefit of hindsight, I make so bold as to suggest, with all due respect, that in R(F) 1/62 the Tribunal of Commissioners was straying into the realm of domicil (as to which see paragraph 8 below). Certainly, those sub-paragraphs 4 and 5 now fall to be applied with considerable caution. A man of means may well retain a house on the Riviera and a house in England and keep both fully furnished. As a matter of regular practice, he may spend six winter months in the former and six summer months in the latter. From the passages from Shah which I have set out in paragraph 6 above, it seems clear to me that that man is, in the winter, ordinarily resident in France and is, in the summer, ordinarily resident in Great Britain. I reiterate Lord Scarman's simple and reasonably objective test: 

".... 'ordinarily resident' refers to a man's abode in a particular place or country which he has adopted voluntarily and for settled purposes as part of the regular order of his life for the time being, whether of short or of long duration." 

8. Domicil, of course, is a very different animal. It is the subject of a wealth of case law. It will suffice present purposes if - at the risk of misleading over-simplification - I describe it as a man's true homeland. (That is not necessarily the land of his birth.) There is domicil of origin. That will subsist until replaced by a domicil of choice. As the reported cases demonstrate, the identification of the domicil of a given person can be a laborious - and frequently uncertain - exercise. The subjective element - ie a man's intentions - looms very large. As Lord Scarman pointed out in Shah (at p 340) "ordinary residence" is a term "of which Parliament has made increasing use in the statute law of the United Kingdom since the beginning of the 19th century". The reason is obvious. A man's ordinary residence can be much more readily ascertained - especially since Shah - than can a man's domicil. So I turn to such of the facts as are material to my decision. 

9. As I have said, the claimant was born in January 1900. It appears that until the events with which I am immediately concerned she lived her life in England. But from 1985 (at the latest) her health much deteriorated. She suffered from mutilating arthritis. A specialist explained to Mr N the progressive symptoms to be expected: and both that specialist and the family doctor advised that - 

(a) the British climate aggravated the claimant's complaint; and 

(b) deterioration would be slower and less painful in a more temperate climate. 

By January 1987 there had been further deterioration. In consequence of a family meeting, it was resolved that Mr N and his wife should sell their house in England so that they might afford to purchase suitable accommodation in Malta. In that accommodation would live the claimant, Mr N and Mr N's wife. Mr N's wife would continue to care for the claimant. (She was in receipt of invalid care allowance by reason of the care bestowed upon the claimant in this appeal and is herself the claimant in appeal on Commissioner's file CG/001/92.) Mr N would commute to England on a fortnightly and, later, a monthly basis so that he might attend to the family business. Those plans were effected. Mr N's wife left for Malta on 25 November 1987. She prepared for the reception of the claimant into the house which had been bought there by Mr N. The claimant went to Malta on 18 December 1987. She lived in the said house until 10 November 1989 - ie for very nearly two years. She had not, in fact, had a house of her own in England. She had had, however, some furniture. That furniture and certain other possessions she left with Mr N's daughter. That daughter has stated that she "retained a home for [the claimant] any time she chose to return"; and I am sure that that is true. Mr N had, of course, sold his English house; but he retained a pied-a-terre at a house occupied and owned by his son. Mr N was a guarantor of the repayment of the mortgage funds which had been advanced to his son in respect of the purchase of that house. 

10. By way of filling out that bare outline I set out some quotations from the documents among the papers in this appeal and the papers in the related appeal on file CG/001/92. 

(a) "I appear not to have fully qualified our plans, whereas my wife and I are going to live in Malta, where eventually we hope to retire, my Mother .... is going to live with us, but only on a temporary basis i.e. 15-18 months." (Letter dated 6 November 1987 written by Mr N to the Invalid Care Allowance Unit of the Department of Health and Social Security) 

(b) On a form signed by Mr N on 26 February 1988, "Spring 1990" was inserted in answer to the printed question: "If YES, when will she come back?" (ie to Great Britain). 

(c) "It is my mother's wish to return to U.K. when she feels that her time is near." (Letter dated 26 February 1988 written by Mr N to the Attendance Allowance Unit of the Department.) 

(d) "I return to the U.K. every month and reside at [the address of his son's house]. My wife will eventually return with my mother to this address. My mother will either go to live with our daughter, Mrs ...., or in to social care depending on her health .... As and when we reach retirement age we will then return to Malta and continue our residence in our Maltese home." (Letter dated 15 April 1988 written by Mr N to the Invalid Care Allowance Unit) 

(e) "My wife has provided constant care to my Mother both in Great Britain and in Malta since 25 November 1987. She intends to return to Great Britain to help in my business and we anticipate that will be in the Spring 1990." (Chairman's note of evidence given by Mr N to the appeal tribunal at the hearing of the invalid care allowance appeal.) 

(f) "We thought she should return in 1990, giving her two to three years. Spring or Summer 1990 might be right time to return home. We anticipated that professional nursing might be needed, and she would have to return home to be cared for in an old people's home. This was not suitably available in Malta." (Chairman's note of evidence given by Mr N to the appeal tribunal at the hearing of the attendance allowance appeal. Despite the tenses of the verbs, that hearing was held more than seven months before the claimant left Malta.) 

(g) "I have always considered my home to be in England and intend to return either to my granddaughter's new house or a nursing home in the Spring of 1990." (Paragraph 8 of a statutory declaration sworn by the claimant, in Malta, on 22 November 1988) 

(h) "Whilst her mobility is still poor and she still requires a lot of care and attention from her son and daughter-in-law, there has been a substantial reduction in the amount of pain she is suffering. On these grounds, it would be in her best interests to stay in Malta as long as possible and I would support this course of action on medical grounds." (Letter dated 8 September 1988 written by a doctor in the medical practice of which the claimant was a patient when in England) 

11. I complete my outline of the narrative. The claimant, sadly, went downhill rather rapidly in August 1989 when she developed jaundice. I quote the final paragraph of a letter dated 9 November 1989 which was written to the Department by the family doctor who cared for the claimant whilst she was in Malta: 

"Remarkably, she has recovered from the jaundice though understandably she has been left very weak and much frailer than before. This situation has necessitated long term institutionalisation which is very difficult in Malta." 

On the day after that letter was written (ie on 10 November 1989) the claimant returned to England. She died in hospital - from a heart attack - on 9 December 1989. In May 1990 Mr N and his wife sold their house in Malta and bought another house there. Their original plans had been altered - but the alteration is not relevant to this appeal. 

12. Scheduled to the National Insurance and Industrial Injuries (Malta) Orders of 1956 and 1958 are reciprocal agreements relating to social security benefits. Those agreements make no reference either to attendance allowance or to invalid care allowance. That is unsurprising - for at that time neither attendance allowance nor invalid care allowance featured in the social security legislation of Great Britain. The Orders have, in fact, been amended since they were originally enacted; but the amendments do not affect either attendance allowance or invalid care allowance. I cannot pretend to any knowledge of the social security system in force in Malta. My guess, however, is that Malta does not provide benefits equivalent either to attendance allowance or to invalid care allowance. If that be so, of course, those benefits would not properly fall within the scope of a reciprocal agreement. 

13. Although it is with regret that I have come to my conclusion, I do not consider that there is any other conclusion to which I can properly come. Lord Scarman's words in Shah are plain and unequivocal (see paragraph 6 above). I am in no doubt but that the claimant voluntarily adopted Malta as her temporary abode and I am left in no doubt but that her choice was "for settled purposes as part of the regular order of [her] life for the time being, whether of short or of long duration". 

14. In the course of the hearing before me reference was made to the Divisional Court judgment in Reg v Social Security Commissioner, ex parte Akbar. (The judgment was given on 28 October 1991.) That case concerned presence and absence. It did not concern residence. It has no bearing upon this appeal. In case on Commissioner's file CS/207/1990 the Commissioner gave careful consideration to Article 9A of the National Insurance and Industrial Injuries (Malta) Order 1958. But that decision, also, has no bearing upon this appeal. The benefit in issue was invalidity benefit. The words under construction were: "Where a person is temporarily in one territory ....". That is a very different thing from "ordinarily resident". 

15. Although it is not of the essence of this appeal, it is my own view that the claimant remained domiciled in England throughout her life. That, however, does not assist in the context of regulation 2(1)(a) of the Social Security (Attendance Allowance) (No.2) Regulations 1975. 

16. I cannot, of course, set aside the appeal tribunal's decision of 31 March 1989 unless it was erroneous in point of law. It is, in fact, so erroneous. That aspect of the case is carefully dealt with in the submission, dated 6 April 1992, made by the adjudication officer now concerned. I accept the points which are made therein. I have not, however, accepted his invitation to remit the case for rehearing by another appeal tribunal. As I have explained in paragraph 2 above, I have sought finally to dispose of the matter. 

17. The claimant's appeal is disallowed. 

 

(Signed) J Mitchell 

Commissioner 
(Date) 2 December 1992

