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SOCIAL SECURITY ACTS 1975 TO 1986
APPEAL FROM DECISION ON REVIEW OF ATTENDANCE ALLOWANCE BOARD ON AQUESTION OF LAW

DECISION OF THE SOCIAL SECUIUTY COMMISSIONER

1. My decision is that the decision of the attendance allowance board is not erroneous inpoint of law and accordingly this appeal fails.
2. This is an appeal by the claimant brought with leave of the Commissioner to theCommissioner on a question of law from a decision on review made by the attendance

(-';-'.-:-, allowance board on 19 February 1987.
3. 1 have had the benefit of written argument prepared by Messrs Rex Makin andCompany, the claimant's solicitors, and also that submitted by the Secretary of State'representative.

0. On or about 22 March 198l the claimant was involved in a road traffic accident whenshe was a front seat passenger. She struck her head and was unconscious for a number ofdays. As a result of the accident she suffered a paralysis of the left third nerve whichcaused double vision and dropping of the left eyelid. She has lost a considerable amount ofvision to the left hand side. She claimed attendance allowance. She was medicallyexamined on 10 June 1983; and her claim was rejected on 1 July 1983, a medical practitioneracting on behalf of the board decided that she did not satisfy any of the conditions forattendance allowance as specified in section 35(l) of the Social Security Act 1975. On
22 August 1980, following a request for review and a further medical examination, anotherdelegated medical practitioher acting on behalf of the board decided that the decision of1 July 1983 should not be revised. The claimant appealed to the Commissioner. On
25 September 1985 the Commissioner decided that the decision of 22 August 1980 waserroneous in point of law, and set it aside because in his judgment the delegated medicalpractitioner breached the rules of natural justice proceeding by determining the casewithout advising the claimant's brother, who had made representations on her behalf, andgiving him an opportunity to obtain and/or forward further medical evidence. The breachcame about because the claimant's brother was not advised that it was up to him to obtainfurther medical reports and forward them, he had assumed such reports ~ould be obtainedand put before the delegated medical practitioner. The Commissioner remitted the case forredetermination by the board or another of its delegates.
5. On 19 February 1987 the attendance allo~ance board itself reviewed the decision of1 July 1983. Prior to the review a letter dated 2$ April 1986 was sent to the -claimantadvising her o~e-opinion which the board had formed regarding her case. The documentsupon which the members of the board had formed their opinion were listed and copies ofsuch documents as had not already been sent to the claimant were enclosed with the letter.She was invited to comment on the evidence and told that she could produce furtherevidence. Messrs Makin and Company in letters dated 21 May, 28 May and 2 June 1986replied on behalf of the claimant and forwarded supporting evidence from her medicaladvisors, including a report dated 23 May 1986 from Mr Trimble, a consulting orthopaedicsurgeon, and a explanatory letter from him dated 30 May 1986. The board also had before1



them letters from the .solicitors dated 2 February l986 and 2 January 1987. In addition
Mr Trimble had confirmed that an earlier report, of 30 January l984, was his and that the
signature thereon was his. It is to be noted that as a result of the letter sent on
28 April i986 the claimant's solicitors forwarded additional medical evidence and in their
letters referred to their client's condition. As a result of the letters and medical reports the
attendance allowance board sent a further standard letter in which they stated that they
remained of the opinion that neither a day condition nor a night condition was satisfied, and
gave the claimant's solicitors a further opportunity to make representations and to supply
additional evidence and it was as a result of this that the solicitors letter of
2 September 1986, dealing with the requirement for continual supervision, was written.6. When the attendance allowance board ga ve its decision it had before it all the medicalreports forwarded on behalf of the claimant and the letters from her solicitors supporting
her case. And they expressly stated that a.count had been taken of these. The members
found that none of the day or night conditions specified in section 35(l) of the SocialSecurity Act 1975 were satisfied.

7. The first point taken by the claimant's solicitors in the written argument before me is
that the method by which the decision of the attendance allowance board was arrived at was
contrary to the general principles of natural justice. It was contended that the decision was

ade by three members of the board who had never seen the claimant and ail the evidencewas considered in her absence. It was submitted that justice must be seen to be done, and
that this cannot be so when evidence is considered in the absence of the applicant. In thecircumstances of the instant case I do not see any merit in this argument. It is not a denial
of natural justice for the attendance a'lowance board to receive and rely upon writtenrepresentations and evidence in written form. There are exceptional cases where it seemsto mie that a claimant is entitled to an oral hearing before the board, such as where theevidence relates primarily to his honesty and integrity, circumstances such as those whichwere present in CA/94/88. But apart from these exceptional cases it seems to me open tothe board to receive written evidence and representations rather than conducting an oralhearing. The essential criteria is that a claimant is given a fair and adequate opportunity topresent his case and that he knows the case he has to answer and can submit relevantevidence to answer it. All this can be done in written form. I am satisfied that theclaimant in the instant case had an opportunity to submit the evidence which she and hersolicitors considered relevant to the issues arising under section 35(1) of the Social SecurityAct 197S and to rebut the evidence against her. She was legally represented from start tofinish and the medical evidence which she relied upon was forwarded by her solicitors to theboard. There is no question of her being ignorant of the issues. The procedures before the

:Ward are not adversarial but inquisitorial and the conclusions are reached as a matter of
:-.:- 'pert medical opinion, not alone on the medical reports before the members but also in thelight of their own expertise. Paragraph l2 of Schedule li to the Social Security Act l975empowers the board to regulate their own procedure and clearly that would allow them to
hold an oral hearing if the interests of justice required. Equally well it allows them to deal
with cases before them by way of written representation. It is necessary for the members
of the board before forming an opinion to consider ail the evidence and papers in the case
and clearly they did so in the instant case. I am satisfied that they acted fairly and I find no
merit in the grounds of appeal.

8. I required the parties to deal with the issue of whether the decision was erroneous in
law in view of ~was.said by the Court of Appeal ln Moran v The Secretary of State for
Social Services (to be published as an appendix to R(A) I/88). Prior to the decision of the
Court of Appeal the law was thought to be that a person who might have to intervene in the
event of an attack should not be regarded as exercising supervision between attacks by
reason only that he might have to intervene in the event of such an attack. The Court of
Appeal said that this view was wrong. The case befor them concerned a person subject to
epileptic fits and having noted that it had been accepted that there was a risk of substantial
danger upon every fit accompanied by unconsciousness, it was held by the Court that, where2



it is accepted a person requires supervision during the attack, precautionary andanticipatory supervision between attacks, in case intervention during an attack is required,may, depending upon the facts of each individual case amount to continual supervision forthe purpose of section 3f. The Court stated general principles and the guidance given doesnot relate to epilepsy only. In CA/66/86 the Commissioner when distinguishing the casebefore him from Moran said as follows:

"In my judgment, in order to come within the ambit of Moran, the risk of danger to aseverely disabled claimant (or to others) must arise involuntarily and unpredictablyfrom his medical condition - in other words the danger must be beyond his control."
I accept that passage as a correct statement of the law. I, of course, have to look to thefacts of this case as before the board. Looking at them and the decision of the board I amsatisfied that in deciding that the claimant did not meet the conditions for attendanceallowance the board did not err in law on the question of supervision. The members hadregard to the medical report of 17 March 1986 and indicated that the claimant was aware ofcommon dangers and did not put herself at risk. They were satisfied that she was anintelligent, cooperative person and would not undertake any predictable, potentiallydangerous situation without adequate super vision. The question was dealt with inparagraph 8 of their decision and I do not find fault with it.
9. In the further observations made on behalf of the claimant I am asked to considerwhether sufficient regard was paid to the evidence that the claimant needs help withdressing and undressing, using the stairs and getting out of the bath. This was part of theevidence referred to by the board and they stated as follows

"Viewing all the evidence, we accept that I.the claimantl requires some attention byday in connection with her bodily functions, but in our medical expertise, suchattention does not amount to frequent attention throughout the day in connection withher bodily functions, and has not so amounted throughout the relevant period of sixmonths."

That conclusion as a matter of expert medical opinion was for the members of the board toreach and not for me; I am in no way entitle" to substitute my view of the evidence fortheirs. They considered this evidence and reached a conclusion upon it. I do not find itperverse.
I

(Signed) J J Skinner
Commissioner

Date: 5 September l988


