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‘ DECISION oF THE SOCIA.u SECURITY com-ussxom:a |
e l}emee. Brvnley R:Lcha.rds, George Redi‘ern Grose, I.:Lam Mcl\Ionagle.

- N My dec:.sions ‘are that the clalmante are not dlsqua.llfled for
recelv:mg unemployment benefit from 12 Novembex 1984 to 4 March 1985
(both dates included) by reagon of the prons:.one of sectlon 19(1) of .

Vthe Socla.l Securlty Act 1975. """" 3 o

ﬁ—",‘2. The ba.ckgromd of thig ca.se ’and the clrcumstances in wh:.ch each
~of the present cla.imants cane to be in rece:Lpt of unemployment benefit
~from eitheér 13 or 14 March 1984 to 10 November 1984 ave outl:l.ned in
-~ my decigions dated 5 October 1984 on Cormniss:.oner’s Files C‘WU
18/8 -
* WU 19/84,CHU 20/82, CWU 21/84, ‘and CWU 22/84.  Following a. devélgpment

“"The' claimant is dlsquallfled for receiving unemployment benef:.t from

‘and including 12.11. 84 and for §6.long as the ‘stoppage of work .continues

.'because he lost employment owing to a’ stoppage of work whicheras -due :

e -_,-to & trade dispute at his place of employment". . Each’of ‘the cla.unante C

“appealed %o the appeal tribunal &nd on 22 Jamuaiy 1985 the tribumal - .

j-a.llowed each appeal. " Each of the ¢laimants attended the hearing and
-each one was represented by Mr J Davies, who is a Welfare Rights Officer.

“The adjudication officer then appealed fronm these decisions to -the. ’

LR Gomssloner hav:.ng been ‘given leave to ‘do so by “the cha:.man of the

ol .!tnbuna.l ~The’ appeals were dedt with by me at a hea.ra.ng on 13 Avgust

e 1=19§5. Ea.ch oi_' the’ claimants” a.ttended. They were again represented by

of Homtty and g‘fr: J P Canlin of the solicitor!s office of the Department
e o azcitz.i. gﬁzurity a.z:ll-)iared for the adjudication officer. -

| hea:cd toamgether. set by concemed that the .3 a.ppeals be
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k The l‘nltlal a.ction :ln rela.tlon to the development referred to ‘above |
1(4;.8 ‘the dispatch by Mr J HMcMurdo, the agent of Cementation Mining Limited

3 1e::r:e:l.na.:t‘ter referred ‘to as the Company at the N.. C.. -Colliery of a

- ii ter dated 9 November 1984 to each one of the Company's employees who -
i or to the iminers’ strike had 'been engaged in dr:nr.l.ng 2 new mein hea.dlngs o




in-an area of this colliexry. They congisted mainly of supply men,
electricians and tumnellers and numbered approximately 80. This -

work was being carried out by the Company on behalf of the NMational Coal
Board. The letter read as follows "I have today received instructions
from the N.C.B. Managenment at N... Ceee Colliery, informing me officially
that the No.. Ce.. Colliery is open for work to all Cementation employees.
I must therefore advise you that with effect from Monday 12th November
1984 the M.C.B. will provide'-ex:rployment for every man who reports for
‘work, The normal transport organised by the N.C.B. to transport men to
work will be in operation, at the normal pre-strike times, on each of
the three shifts. Check in local press for details of Bus times and
routes. Yours faithfully for: Cementation Mining Limited." In a
letter dated 10 December 1984 the ‘Company's personnel manager gtated
‘that the letter had been issued "on the instructions of the NCB."
‘According to him 4 of the Company's employees attended at the.colliery
on 12 November 1985 "and discussed their gituation with their Lodge
Official:" and that a £ifth employee telephoned Mr Mciurdo.  (The

- ~claimants were mot anong the five’ referred to).: He ‘gtated-"On enquiry
to our Agent through Mr L (one of the 4) ‘they were informed by our Agent
that each man would have to decide for himself whether or not he should
cross the picket line." The personnel manager went on to state that
“If our employees had returned to work on 12 November, they would not
have been employed on their normal duties but would have been found
alternative work by the WCB." ‘Further information relating to this
aspect of the case was provided in a vritten gtatement made by Mr L S

. who was one of ‘the 4 who had attended, which was to the effect ‘that

"On meeting my employexr Mo J McMurdo I:asked hin ‘about the letter and

he told me the NCB had instructed him to send it. I asked him if my .
normal work was available he replied NO. I asked hinm what work Cementation
. were going to give me he replied None, and t0ld me that the NCB were

. going to give me work. I asked him vwhat work and he replied he did not

. know but that it would hot be underground but on the surface I asked

~hin to be specific and he said well you might be “tidying up the pit yaxd
.or perhaps painting or you might just be told. to sit in the First Aid

room or the canteen. - 1T asked hin if our foremen wers going to supervise

" " any Cementation man who did this ‘he replied No they have been instructed

not to ‘cross picket lines and that I would be supervised by NCB staff".
In a letter dated 28 January 1985 the Company's personnel manager stated .

_wIn ‘the conversation Mr L had on. behalf of himgelf and his colleagues

" with our Agent, Mr McMurdo, on 12 Hovember 1984, . there was no discussion
.- on“the ‘subject ‘of actual work that might be undertaken. The discussion

‘was entirely on vhat the men should do as regards the picket line." He
- went on %o state that "Qur offer of work was that contained to all -
¢mployees in Mr McMurdo's letter of 9 Noverber 1984." and that "No

- employee’ has teken up this offer.” He added that UAs contractors to

the NCB we are required to carry out work as instructed by the NCB.

. We would in turn require our employees to carry out such work provided
__that this is reasonably within their capabilities. -This requirenent

. has been met by other of our employees on other NCB pites similarly

a.'fi_‘e'gtedi.‘“» ‘I accept Mr L .8%s account of what was said by Mr McMurdo.

4. It would appear to me that the circumstances surrounding the issue

of the letter of 9 November 1984 have a distinct air of wnreality

about them. During the course of the hearing I commented adversely

on ‘theﬂ_"far,ct that-ith,e!'adjud.iqation officer had made .no_‘:attempt to

arrange for the attendance of Mr McMurdo at the hearing. This is equally
true as far as the Company's ‘personnel manager and the appropriate officer
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" iwere left in fgnorance (seve for Mr

of the National Coal Boaxrd are cor;Céfned. However judging from the
docunentary evidence before me I very much doubt vwhether they would

- have been able to inject an air of realism. I am invited to accept
‘that the Compary were instructed by the National Coal Board to carry out
- "work" at the colliery and that having received their instructions the

Company issued the letter of 9 November 1985. The evidence is to the
effect that they were not provided with any information as to the nature
of the - work they were to carry out, save that they knev the work was

~ hot that normally carried out by them. .In the absence of any information

Mr McMurdo ventured to suggedt that it might consist of tidying up the
Pit yard or perhaps painting or Just sitting in the First Aid Room
or the canteen. Similarly the Company's employees were expected to

‘present themselves for work without being told what they would be required

.. to do. Save that they ‘were informed. that they would not be. employed
.. on their normal duties and that they Xnew that, whatever the work, it
- would be carried out at a place whére there was a stoppage of work due

- .. %o a trade dispute and would involve ¢rossing Hostile. picket lines, they

eft in ignorance (sav Mr MoMurdo!s suggestions) as to what
-be -required -of them.:I have not been provided with-any “information
2540 thé pay they were 40 receive and there is no sugsestion tat thay

were given any information-as to this aspect of the matter. It may be

- said that it would be reasomable to assume that they would be paid what

they would have earned if they had been carrying out their mormal duties.

If this was thd.case it would appear that ‘they would have ‘been paid sums
- which were greatly in excess of what would be paid nomally to. an odd

Job man or surface labourer. Thus for exarple one claimant (cwu:19/85)
informed me that hisg gross weekly earnings when carrying out his normal
<.1utie”s as a tlmneller wvere £247. - D B PP SR ' '
5. 'ﬁze- appéa.l tnbunal cameto ﬁe A,coﬁ_n'clusion that the émployment
offered to the claimants was not bona fide or genuine employment. I

- bave come to substaritially the same ‘conclusion. T referred in paragraph
"4 to en air of wnreality. .On reflection I consider that the circumstances

Justify the use of -gtronger language. - What occurred at the instigation
of‘ the National Coal Board was, to use an Americanism, a phoney exercise
directed towards the creation of a situation in which the élaimants

- would appear to have turned down & genuine offer of efiployment whereas

in fact the Board had no intention at the time of instructing the
Company to carry out work on their behalf and the offer of employment
put. forward by the Company at the instigation of the Board was not a .
genuine offer of employment. Mr- 1in submitted that the claimants

.-.ghould have at least put the -matter 16 -the test and ‘have “reported for

work, - 'I do not agree., The circumstances surrounding the offer of work

- were such as to entitle them to treat the offer as one which was not

a genuine offer’and to ignore it. It would appear to me that even if
it could be regarded as a genuine offer it was one which the claimants

minerg strike came to an end.  Mr Davies drew my s i
rs str came . Dav] my attention to th
provisions of section 20(4) of the Social Security Act 1975 to the
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effect that employment shall not be deemed to be employment suitable

in the case of any person if it is- employment in a situation vacant

in consequence of a stoppage of work due to a trade dispute. Mr Canlin

pointed out that this provision only applied in relation to the application

of the provisions of section 20(4) ("For the purposes of this section").

Nevertheless I accept that in determining whether the claimants were
+entitled to reject the offer of employment the fact that ifs it was

genuine, it was an offer of employment of the nature referred to in section

20(4) is one of the factors.I am justified in taking into consideration.

6. In view of the conclusions to which I have come I am satisfied that
the position of the claimants in relation to their entitlement to

" unemployment benefit was the sane on 12 November 1984 as it was prior

" to the receipt by them of the letter of 9 November 1984 and that they

are not disqualified for receiving this benefit from 12 November 1984

. to 4 March 1985 (the day before theére was a full return to work at the
-colliery) (both dates included) by Teason of the provisions of section

=70 19(1) of the Social Seduwity Act 1975. ‘T should like to express my

gra.tltude to both Mr Da.v1es a.nd Mr Canlln for their 1nvaluab1e ass:.stance.

  7 The ad,)uda.catlon Offlcer’s appea.ls are dJ.sa.llowed. L
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(Slgned) E. Roderic Bowen. o
. Comm:.ssmne:.. e

.:Date; 22 hugust 1985.
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