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1. My decision is that the decision of the disability appeal tribunal given at Dundee on 14
June 1993 is erroneous upon a point of law. I set it aside. I remit the case to a freshly
constituted disability appeal tribunal for a re-hearing.

2. The claimant made a renewal claim for mobility allowance dated 7 August 1991 and
which was received by the department on the 13 August 1991. She had previously made a claim
for mobility allowance on the 8 November 1990. It is said by the adjudication officer in his
submission to the Commissioner in this appeal that the claimant had had a one year award. The
claimant was examined by an examining medical practitioner on the 7 September 1991. His
opinion was that the claimant did not satisfy the conditions for mobility allowance. That opinion
is contained in paragraph 4 of the mobility allowance medical report and is to be found on page
6 of the bundle. The claimant appealed against this decision to a medical'board by letter dated
7 November 1991. ProduceP with her letter of appeal was a letter from her doctor dated the 28
November 1991. In that letter it said:-

"[The claimant] has undergone operations for her congenital dislocation of her Left hip
and has seen some improvement because of this. However she continues to have
shortening to the left leg and pain when walking any distance.
She experiences pain in her sacro iliac joints also as a direct result of compensation
mechanisms for her gait. She will undoubtedly eventually have a hip arthroplastly
performed for her problem but is currently too young to chance the durability of the
prosthesis. She requires regular analgesia and in my view justifies appeal for Mobility
Allowance." .

/

The claimant also produced a report from an orthopaedic surgeon dated 17 January 1992. That
letter from the surgeon said:-

".....In essence [the claimant] has had two problems both affecting the left lower limb.
Firstly she had a dysplastic hip joint and secondly she had shortening of the limb on that
side. In an attempt to resolve these conditions she had a pelvic osteotomy from which
she gained some relief of pain for a period of years. She has also had a leg lengthening
procedure which also was successful. Nonetheless she did not have normal mobility on



the left side and although the initial osteotomy was successful she is having increasing
pain further decreasing her mobility....."

The claimant was examined by a medical board on the 21 February 1992. The decision of the
medical board was that she did not satisfy the conditions for mobility allowance. Their opinion
is set out in their report which is to be found on page 15.

3. The claimant appealed to a disability appeal tribunal. Their decision was in the following
terms:—

"To DISALLOW THE APPEAL and confirm the decision that there was NO
ENTITLEMENT to Mobility Allowance between 13 08 91 and 04 04 92."

The findings in fact made by the tribunal on questions of fact material to. their decision were as
follows:—

"1. Renewal claim for Mobility Allowance was made on 07 08 91.
2. The Examining Practitioner declared on 07 09 91 that in his opinion she was not
unable to walk and neither was she virtually unable to walk.
3. Dr Rosbottom stated on 28 11 91 that "She had pain when walking any distance"—
his letter is referred to for its terms.
4. Dr Swanson stated on 17 01 92 and 14 12 92 that [the claimant] has reduced
mobility but suffers increasing pain.
5. Dr's Law and Proudfoot jointly took the view that [the claimant] was not virtually
unable to walk by reason of the medical condition described in the report - document 12-
15.

6. Distance of walking under observation recorded at paragraphs 13 of report dated
07 09 91 and 12 02 92 —documents 5 and 14."

The reasons given for decision were as follows:—

"Tribunal was aware that [the claimant] must be suffering both discomfort and pain. The
distance and manner and speed of walking indicated in the reports referred to at 2(f)
above express a professional medical opinion of three doctors that [the claimant] did not
demonstrate that her ability to walk was so limited or the progress could only have been
made with severe discomfort, so that in effect, she was virtually unable to walk.

There was no evidence either to support the other provision of eligibility namely, that the
exertion required to walk would constitute a danger to her life or would be likely to lead
to a serious deterioration in her health - thus S37A of the social Security Act 1975 was
not satisfied either at 13.8.91for 7.8.91or onwards to 44. 92 [sic]

Dr Swanson in his report dated 17.1.92refers to increasing pain and reduced mobility
but the test for Mobility Allowance relies on a greater degree of discomfort and lack of
ability to walk, and in April of this year he considered there had not been any further
change in [the claimant's] medical condition."

4. The claimant has appealed against this decision to the Commissioner. Her appeal is
supported by the adjudication officer.



5. I am satisfied that the tribunal erred in law on a number of respects. First the tribunal

expressed their decision in a manner which erred in law. The question they had to decide was

not whether the claimant was entitled to mobility allowance but whether she satisfied the

conditions for it. That question is a medical question and not a question of entitlement. In

expressing their decision as one relating to entitlement the tribunal have erred in law and their

decision must be set aside.

6. Secondly I am satisfied that the tribunal have failed to state facts and reasons for their

decision adequately. On these grounds also they have erred in law in respect that their decision

does not conform to the requirements of Regulation 26E(5) of the Social Security (Adjudication)

Regulations 1986. Their decision falls to be set aside on these grounds. What the tribunal

purport to be findings in fact in paragraphs 2, 3, 4, 5 and 6 are not findings in fact at all. They
are a record of evidence which was given in the case in various reports.. It would appear that

the chairman of the tribunal in this case, and she is not alone in this respect as this is something

which occurs on a fairly frequent basis, failed to appreciate what a finding in fact is and the

necessity of making proper findings. A finding in fact is a finding which is derived from the

evidence before the Tribunal which they accept as being a fact. It can be either a direct fact
given in evidence or it can be a fact derived from an inference which is properly drawn from the

evidence which was presented to them. It requires to be the tribunal's own finding, though on

occasions a tribunal may adopt in terms as a finding in fact some fact which is contained in a
record which is part of the evidence. Where the fact found is derived from inferences drawn

from evidence, the tribunal may require to give some explanation as to its source in the reasons,
if that is not clear from the note of evidence. I am convinced that the necessity for many appeals

to the Commissioner would be obviated if tribunals and in particular tribunal chairmen were to
take care to ensure that the findings they make were truly findings in fact and not just a narration

of evidence without any independent finding of the tribunals in respect of such evidence. As was

said by the Chief Commissioner in paragraph 3 of R(U)3/80 in respect of regulations which were
to the same effect as regulation 26E(5)-

"3. The regulation does no more than reproduce similar provisions made by its

predecessors, on which the Commissioners for years have spelled out, in simple terms

and unambiguous language, the obligation of local tribunals to comply with this duty.

They have emphasized at length in reported decisions the reasons why the obligation is

imposed, pointing to such elementary considerations as that a claimant ought to be able

to see why he has failed, and that those concerned in the event of an appeal to the

Commissioner should not be left to guess - as I am now - about the facts found to be
material to the decision."

7. It is clear that this jurisdiction is not alone when it comes to the difficulties caused by
failures on the part of courts or tribunals who require to state facts to do so properly. The
remarks which follow made by Lord Justice General Emslie in, Gordon v Allan 1987 SLT 400
at 401, in concise and pointed terms, is a message which is equally ap'plicable to tribunals in this

jurisdiction and which ought to be got across.

"At all events we still have a stated case which contrary to the directions of this court
does not contain facts found. It is no good writing a stated case and pretending that facts
found can be discovered by a recitation of evidence. Findings in fact ought to be crisp
and clear and certain, and if discussion of evidence is relevant for the purposes of an

appeal the place for that discussion is in the note which follows the findings which, upon
the evidence, the justice -has found himself able to make."



In the context of this jurisdiction it is obvious that for stated case, decision would be read for

note, reasons of decision would be read, and for justice, tribunal would be read. In this case
there are no proper independent findings in fact. Thus the tribunal have not made the necessary
factual foundation to enable them to determine the issues which were before them. I am left

guessing about the facts found to be material to their decision. Thus in these circumstances as

they have failed to find facts properly they have failed to comply with the provisions contained

in the adjudication regulations. By virtue of the failure on their part to make appropriate
independent findings in fact the tribunal's reasons are also flawed.

8. In a situation where I have found that the findings in fact are so deficient as to have failed

to have provided a sufficient factual foundation for the decision at all it is difficult to address the
claimant's grounds of appeal. In these circumstances what I propose to do is to give directions
both to the adjudication officer and to the fresh tribunal as to how the case is to be approached
at the re-hearing.

9. I direct the adjudication officer to provide a new submission to the tribunal. I do so
because not only was what was produced in form DLA D/L6 in paragraph 5 not a submission

but there are a number of matters in respect of which the fresh tribunal requires to be addressed.
The first of these is the period which the tribunal required to relate their decision too. I note that

in paragraph 12 of the adjudication officer's submission to the Commissioner it is submitted that

the period began on the 9 November 1991. I presume that this date has been chosen because that

is the date from which a renewal reward would require to run. It is also said that the period that

ought to be considered was to the date of the hearing. It will be noted that the tribunal whose
decision I have set aside fixed the date for the end of the period under their consideration as the

4 April 1992. I can only assume that they did so because of the introduction of Disability Living
Allowance. I thus direct the adjudication officer to made a submission to the fresh tribunal in

relation to the effects of the introduction of the Disability Living Allowance upon the claim and

the manner to which the tribunal should deal with the claim in respect of the whole period from
the date on which the existing award backdated to the date of the hearing.

10. The freshly constituted tribunal will require to make proper and adequate findings in fact
in line with the guidance which I have given in this decision. In relation to making proper and

pointed findings the tribunal would be assisted by consideration of the case which is referred to

by the claimant's representative in the grounds of appeal namely Cassinnelli v the Secretarv of
State for Social Services, which is a decision the Court of Appeal issued on the 29 November
1991. It was said by Lord Justice Glidewell in that case at page 6 of the decision in respect to
Regulation 3(1)(a)(ii) of the Social Security (Mobility Allowance) Regulations 1975:

"so we can concentrate on sub paragraph (ii) on Regulation 3(1)(a). Taking into account
the factors there set out - distance, speed, length of time and manner in which Mr
Cassinelli was able to walk - was his ability to walk out of doors an ability to walk

without severe discomfort? If not, then he was virtually unable to walk."

That succinctly poses the questions the tribunal had to ask itself and indicates the findings that

they require to make to enable them to answer it. It is important that they appreciate the test in

relation to walking is one which is related to the ability to walk out of doors. It that connection
I would refer to what was said by the Commissioner at paragraph 4 in the case with the reference
number CM/103/84. It is the test of virtual inability to walk which is the issue in this case. If
the tribunal approach the matter in this way they ought to be able to make the necessary findings

required to enable them to come to a decision. I would also draw the tribunal's attention to the



fact that they require to give adequate reasons for their decision. It is clear from the chairman's

note of evidence that before the tribunal whose decision I have set aside there were conflicts of
fact and opinion derived from the facts. In particular I refer to the mobility allowance medical

reports on pages 3 and 12 and the report I have quoted. It is important in these circumstances
that the tribunal have regard to what was said by the Commissioner in the case with reference
number CM/406/92 in paragraphs 9 and 10 in relation to how they should approach their findings

in fact when confronted with differing medical views and what requirement is imposed upon them

by virtue of the fact that it is necessary for them to give reasons for their decision.

il. In the submission to the Commissioner the adjudication officer makes reference to what

was said by the Commissioner in CM/361/92. I should perhaps record here my reservations in

relation to what was said by the Commissioner in that case. I do not find myself in agreement
with the Commissioner in that case and as is apparent from the content of my decision I find

myself in agreement with what was said by the Commissioner in paragraph 7 of the case with

the reference number CSM/75/92 where it is said-

"In my judgement disability appeal tribunals are required to find or adopt the material

facts bearing on the claimant's ability to walk in order to be able to reach the conclusions
on the issues of virtual inability to walk arising under Regulation 3 of the Mobility
Allowance Regulations 1975....."

11. The appeal succeeds.

(signed) D JMay
Commissioner
Date: 23 September 1994


